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PROGRESSIVE DESIGN-BUILD CONTRACT
RECITALS

This Progressive Design-Build Contract (this "Contract") is entered into as of | |, 2022,
between the Secretary of Transportation of the State of Kansas, on behalf of the Kansas
Department of Transportation, and | | (the "Progressive Design-Builder").

1. The De Soto Local Roadway Improvements Project in Johnson County, Kansas (the
"Project") will be delivered via the progressive design-build model.

2. Following receipt and evaluation of the statements of qualification and proposals, the
Department selected the Progressive Design-Builder for the Contract.

NOW, THEREFORE, in consideration of the sums to be paid to the Progressive Design-Builder
by the Department and the covenants and agreements set forth within the Contract Documents,
the Parties hereby agree as follows.

1 GENERAL

1.1 Project Overview
The Project is more fully described in Exhibit B (Pre-construction Phase Technical Requirements).
The Parties intend to use the progressive design-build delivery model, as more fully described in
Section 2 (Progressive Design Build Process).

1.2 Term

Without limiting Section 34.7 (Survival) and post-termination obligations under Section 26
(Termination for Convenience), this Contract shall take effect on the Effective Date and will remain
in effect until the earlier of:

1. Expiration of the Warranty Period:
2. Earlier termination.in accordance with the terms of the Contract Documents.
1.3 Certain Definitions
Exhibit A (Acronyms, Definitions, and Submittals) contains the meaning of various terms used in
the Contract Documents.
1.4 Phases and Order of Precedence

This Contract includes requirements for two Project phases; the Pre-construction Phase and
Construction Phase. The Pre-construction Phase and the Construction Phase may overlap if more
than one Work Package Amendment for Construction Work is executed as described in Section
2.2.2 (Work Package Amendments).

Pre-construction Work shall be performed in accordance with the requirements of this Contract
including Exhibit B (Pre-Construction Phase Technical Requirements). During performance of
Pre-construction Work, any provisions of the Contract Documents that pertain solely to
Construction Work shall not apply to Pre-construction Work.
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The Parties anticipate that Exhibit B may need to be modified as the Progressive Design-Builder
advances the Pre-construction Work. The Department may, on its own initiative or at the request
of the Progressive Design-Builder, determine that modification of Exhibit B is needed and notify
the Progressive Design-Builder in writing of the modification. Upon notification by the Department,
and mutual agreement of the Parties, the modification shall be appended to the Contract without
further action.

In the event of any conflict among the Contract Documents applicable to Pre-construction Work,
the order of precedence shall be as follows:

1. the Contract, as executed by the Parties or amended pursuant to Section 34.1.1 (General
Contract Amendments);

2. any Pre-construction Phase Amendment;

3. Exhibit B as modified.

All Construction Work shall be performed in accordance with the requirements of this Contract,
excluding Exhibit B, and including any additional requirements<in the Construction Phase
Amendment or a Work Package Amendment.

In the event of any conflict among the Contract Documents applicable to Construction Work, the
order of precedence shall be as follows:

Change Orders;

the Contract, as executed by the Parties;

the Construction Phase Amendment;

A w NP

any Work Package Amendment.

2 PROGRESSIVE DESIGN BUILD PROCESS
2.1 Pre-construction Phase

The Pre-construction. Phase shall begin upon execution of this Contract. The initial scope of the
Pre-construction Work and Pre-construction Compensation Cap is set forth in Exhibit E (Pre-
construction Phase Scope and Compensation Cap). The Department may elect, in its sole
discretion, to issue one or more Pre-construction Phase Amendments to manage progression of
the Pre-construction Phase. Each Pre-construction Phase Amendment shall be subject to a Pre-
construction Compensation Cap. The Parties shall engage in good faith negotiations to finalize
any Pre-construction Phase Amendment on a timely basis. Each Pre-construction Phase
Amendment shall include:

1. adescription of the scope of Pre-construction Work;
2. an anticipated schedule for performance of the Pre-construction Work; and
3. the Pre-construction Compensation Cap, hourly rates, and distribution of hours.
The Pre-construction Phase shall continue until either:
1. the Pre-construction Compensation Caps for all Pre-construction Phase Amendments is
reached;

2. Construction Work is authorized pursuant to Section 2.2 (Construction Phase); or
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3. the Department exercises its right to terminate under Section 26 (Termination for
Convenience).

2.2 Construction Phase

2.21 Construction Phase Amendment

The Construction Phase shall begin upon execution of the Construction Phase Amendment.
Development of the Construction Phase Amendment shall be part of the Pre-construction Work.
The Parties shall engage in good faith negotiations to finalize the Construction Phase Amendment
on a timely basis.

The Construction Phase Amendment shall include the requirements specified in Section 16
(Construction Phase Amendment) of Exhibit B (Pre-construction Phase Technical Requirements)
and generally apply to all Work Packages. The executed Construction Phase Amendment shall
not be modified except through a Change Order.

2.2.2 Work Package Amendments

Construction Work shall be authorized by the execution of one or more Work Package
Amendments. In addition to other conditions described in the Contract Documents, execution of
the Construction Phase Amendment shall be a condition precedent to the execution of a Work
Package Amendment.

It is the Department’s intent that the Progressive Design-Builder construct the Project through as
few Work Packages as possible. If the Progressive Design-Builder intends to perform
Construction Work through more than one Work Package, the Progressive Design-Builder shall
comply with the requirements of Section 7 (Work Packaging Plan) of Exhibit B (Pre-construction
Phase Technical Requirements) related to the submittal of a Preliminary Work Packaging Plan
and Final Work Packaging Plan. Approval of the Final Work Packaging Plan shall be a condition
precedent to execution of the Construction Phase Amendment.

Development of Work Package Amendments shall be part of the Pre-construction Work.
Requirements related to the process for developing a Work Package Amendment and its required
contents are described in Section 17 (Work Package Amendment) of Exhibit B.

If the Parties are unable to come to agreement on a Work Package Amendment, then the
Department may, in its sole discretion, do any combination of the following:

1. For all executed Work Package Amendments, direct the Progressive Design-Builder to
complete the Construction Work identified in the Work Package Amendment, but contract
with another Person to construct the balance of the Project;

2. Direct the Progressive Design-Builder only to complete production of the Design
Documents for all or any portion of the Project through an existing or new Pre-construction
Phase Amendment; or

3. Terminate this Contract pursuant to Section 26 (Termination for Convenience).

2221 Work Package GMPs

Each Work Package Amendment shall have a Work Package GMP. The Project’s Total
Construction GMP shall be the sum of all Work Package GMPs. Each Work Package GMP shall
be computed as the sum of the following and any other components agreed to by the Parties:
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1. The Progressive Design-Builder's reasonable, good faith estimate of the cost of the
Construction Work for the Work Package;

The Progressive Design-Builder’s fee;

The cumulative total of Provisional Sums specific to the Work Package documented in the
Risk Register which shall include other details relating to relief for each/Provisional Risk
(e.g., quantities, unit prices). See Section 2.5 (Risk Register) for more information on risks.

Work Package GMPs shall be developed on an Open Book Basis, and the' Department shall have
the right to access and copy all records, accounts, and other data used by the Progressive Design-
Builder in connection with the preparation of any Work Package GMP.

Upon reaching the Work Package GMP for any given Work Package, the Progressive Design-
Builder shall not have recourse to the Work Package GMP of other Work Packages without
documenting the Department's Approval via Change Order.

2.2.2.2 Schedule of Values and Baseline Schedule

Each Work Package Amendment shall include a Schedule of Values and a resource/cost-loaded
Baseline Work Package Schedule. Requirements for the Baseline Work Package Schedule and
Schedule of Values will be developed as part of the Pre-construction Work.

2.3 No Liability for Partial Design

If the Department elects to terminate the Progressive Design-Builder prior to completion of Final
Design, the Progressive Design-Builder shall be released from all-liability (under contract, tort, or
any other legal theory) that may arise in relation to any Department use of the design produced
by the Progressive Design Builder.

24 Risk Register

The Parties shall.develop a Risk Register with respect to the entire Project in accordance with the
guidelines and principles described in Exhibit B (Pre-construction Phase Technical
Requirements).

The Department, or one-of its designees, shall be responsible for maintaining and updating the
Risk Register. The Risk Register shall identify potential risk issues related to Construction Work
(each, a "Risk Register Event"). All Risk Register Events shall be categorized as either a
Department Risk or a Provisional Risk.

The Risk Register shall include dates on which the Department gives its Approval of a particular
Risk Register Event (including its associated relief), and the Risk Register Event shall be deemed
as being in effect as of that date. All Work Package Amendments shall include the most-current
Risk Register as of the effective date of the Work Package Amendment updated with all Risk
Register Events reasonably expected to be applicable to the Work Package.

The Risk Register shall also define mitigation strategies to be used with respect to Risk Register
Events and identify any probable cost and/or time impacts to the Project.

241 Department Risks

All Risk Register Events that are a Department Risk shall describe the types and extent of relief
that the Progressive Design-Builder shall be entitled to seek upon occurrence of the Risk Register
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Event. Risk Register Events that are Department Risks may also include requirements for cost
sharing, determination of time impacts, payment requirements, and other terms.

If a Risk Register Event occurs while performing Construction Work, and the Risk Register Event
is a Department Risk, then the Progressive Design-Builder shall be entitled to seek a Change
Order in accordance with Section 22 (Change Orders).

24.2 Provisional Risks
All Risk Register Events that are Provisional Risks shall specify:

the amount of any Provisional Sum;
whether the Provisional Sum is a Shared Provisional Sum;

the types and extent of relief (cost and/or schedule) that the Progressive Design-Builder
is provided upon occurrence of the Risk Register Event;

4. whether the Risk Register Event provides for relief.in accordance with the Contract if the
Provisional Sum, Shared Provisional Sum, or other identified relief is exhausted; and

5. any required mitigation efforts to be taken by the Progressive Design-Builder.

If a Risk Register Event occurs while performing Construction Wark, and the Risk Register Event
is a Provisional Risk that is not eligible for relief, then the Progressive Design-Builder shall not be
entitled to seek any additional costs or schedule relief for occurrence of the Risk Register Event
beyond that identified in the Risk Register.

If a Risk Register Event occurs while performing Construction Work, and the Risk Register Event
is a Provisional Risk eligible for-relief, and the Provisional Sum or other relief provided in the Risk
Register is exhausted, then the Progressive Design-Builder shall be entitled to seek relief in
accordance with Section 22 (Change Orders).

If a Risk Register Event expressly identifies a Shared Provisional Sum, then upon achievement
of Final Acceptance, or such other date determined by the Department in its sole discretion, any
unused Shared Provisional‘Sums across all Work Packages shall be allocated [X]% to the
Department and [Y]% to.the Progressive Design-Builder, and the Progressive Design-Builder's
share shall be included as a separate line item on the Application for Final Payment.

3 DEPARTMENT OVERSIGHT

3.1 Oversight, Audit, Inspection, and Testing by the Department and
Others

The Work shall bel subject to oversight, spot checks, audits, reviews, tests, inspections,
acceptances, Approvals, and approvals by any Person or a Department designee. When any
Third Party is to accept or pay for a portion of the cost of the Work, it and its respective
representatives-have the right to oversee, audit, inspect, and test the Work. The Progressive
Design-Builder hereby consents to such oversight, inspection, and testing by the Department and
such other Persons. Upon request from the Department, the Progressive Design-Builder shall
furnish information to such Persons as are designated in such request and shall permit such
Persons access to the Site and all parts of the Work.

The Progressive Design-Builder shall not be relieved of any of its obligations under the Contract
Documents by virtue of the oversight, spot checks, audits, reviews, tests, inspections,
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acceptances, Approvals, or approvals by any Persons, or by any failure of any Person to take
such action. The oversight, spot checks, audits, reviews, tests, inspections, acceptances,
Approvals, and approvals by any Person do not constitute Final Acceptance of the material or
Work, or waiver of any legal or equitable right with respect thereto.

3.2 Approval

When the Progressive Design-Builder is required to submit an item to-the Department "for
Approval’, the Progressive Design-Builder shall obtain the Department's written approval of such
item and may not proceed to incorporate that item into the Work .or the Project without the
Department’s written Approval. If the Department does not respond to such a submittal within any
required timeframe set forth in the Contract Documents, the Progressive Design-Builder shall
send to the Department a written notice reminding the Department that it is awaiting Approval as
a condition precedent to submission of a Request for Change Order for a Relief Event.

Any time that the Department denies an Approval, it shall provide comments explaining the denial
to the Progressive Design-Builder. The Progressive Design-Builder shall address the comments
in revisions or shall explain why it believes it cannot or should not-address the comments. Once
all comments have been fully resolved to the reasonable satisfaction of the Department, any
revised submittal shall then be resubmitted to the Department for Approval.

The Department may, at its discretion, conditionally Approve a submittal; allowing the Progressive
Design-Builder to proceed with the Work related to the submittal, provided that the Progressive
Design-Builder addresses minor clarifications or edits identified in such Approval.

3.3 Review and Comment

When the Progressive Design-Builder is required to submit an item to the Department "for Review
and Comment," the Department shall have an opportunity to review and comment on such
submittal. If the Department does not provide any comments within any required timeframe set
forth in the Contract Documents, then the Progressive Design-Builder may assume that the
Department does not have any comments and the Progressive Design-Builder may proceed. The
review and comment process does not represent.a schedule hold point. This notwithstanding, the
Department may thereafter provide comments to the Progressive Design-Builder, and the
Progressive Design-Builder shall be obligated to proceed in accordance with clause 3 below.

When responding to a submittal for review and comment, the Department shall have the option
of issuing:

1. astatement of "no comment," in which case the Progressive Design-Builder may proceed
to the subsequent submittal;

2. a statement of "no further comment,” in which case the Progressive Design-Builder may
proceed to issue Released for Construction (RFC) Documents; or

3. acomment submittal form, in which case the Progressive Design-Builder may proceed
with the Work without resubmitting the submittal, provided the Progressive Design-Builder
addresses the Department's comments in subsequent submittals and fully addresses all
comments to the satisfaction of the Department prior to issuing RFC Documents.

4 RESERVED
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5 SUBCONTRACTING REQUIREMENTS
5.1 Compliance with Subcontracting Requirements

The Progressive Design-Builder shall comply with all applicable requirements of the Contract
Documents relating to Subcontracts and shall ensure that all Subcontractors performing Work on
the Project comply with all applicable requirements of the Contract Documents relating to
Subcontracts and subcontracting generally.

5.2 Limitation on Subcontracted Work

The Progressive Design-Builder, through the Lead Contractor, shall self-perform at least 30% of
the Construction Work, as determined under the agreed Subcontracting Plan.

5.3 Limitation on Organizational Changes

The Progressive Design-Builder shall not add, delete, or change the role of any of the Lead
Contractor or the Lead Designer without the prior written Approval of the Department.

5.4 Subcontracts for Pre-construction Work

Engagement and selection of Subcontractors performing Pre-construction Work shall be
coordinated with and Approved by the Department. Prior to the award of any such Subcontract,
the Department may require the Progressive Design-Builder to solicit qualifications and proposals
from multiple firms for professional services or other work required.

Subject to the Department's Approval and the requirements of Section 4 (Federal Requirements),
the Progressive Design-Builder shall negotiate price and terms for each Pre-construction Work
Subcontract that conform to standard industry practice for work of similar scope and complexity.

5.5 Affiliate Subcontracts

The Progressive Design-Builder shall have the right to have Work performed by Affiliates only
under the following terms and.conditions:

the Progressive Design-Builder shall execute a written Subcontract with the Affiliate;

2. the Subcontract shall comply with all applicable provisions of Section 4 (Federal
Requirements), be consistent with the Contract Documents and Standards of the Industry,
and be in form and substance similar to Subcontracts being used by the Progressive
Design-Builder for similar Work with unaffiliated Subcontractors;

3. the Subcontract shall set forth the scope of Work and all pricing, terms, and conditions;

the pricing, scheduling, and other terms and conditions of the Subcontract shall be no less
favorable to/the Progressive Design-Builder than those that the Progressive Design-
Builder could reasonably obtain in an arms’ length, competitive transaction with an
unaffiliated Subcontractor. The Progressive Design-Builder shall bear the burden of
proving that the same are no less favorable to the Progressive Design-Builder;

5. no Affiliate shall be engaged to perform any Work that any Contract Document indicates
shall be performed by an independent or unaffiliated party; and

6. no Affiliate shall be engaged to perform any Work that would be inconsistent with the
requirements of the Contract Documents or Standards of the Industry.
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Before entering into a written Subcontract, supplement, or amendment with an Affiliate, the
Progressive Design-Builder shall submit a true and complete copy of the proposed Subcontract
to the Department for Approval with a cover memorandum orienting the Department to all pricing
terms. The Department will have 20 Business Days after receipt to deliver its comments to the
Progressive Design-Builder.

The Progressive Design-Builder shall make no payments to Affiliates for Work in advance of
performance thereof, except for reasonable mobilization payments or other payments consistent
with arm's length, competitive transactions of similar scope. Advance payments in violation of this
provision shall be excluded from the calculation of termination compensation under Section 26
(Termination for Convenience).

5.6 Subcontracting Plan for Construction Work

The Progressive Design-Builder shall prepare the Subcontracting Plan for Construction Work,
pursuant to Exhibit B (Pre-construction Phase Technical Requirements) in. compliance with the
requirements of this Section 5. The Progressive Design-Builder shall'‘comply with the Approved
Subcontracting Plan.

5.7 Required Subcontract Terms

Each Subcontract, excluding material purchase orders and any other contracts for materials
entered into with Subcontractors that will not be performing any Work on the Site, shall include
terms and conditions sufficient to ensure compliance by the Subcontractor with all applicable
requirements of the Contract Documents, and shall include provisions addressing the following
requirements as well as any other terms that are specifically required by the Contract Documents
to be included therein:

1. Each Subcontract of any tier shall include terms substantially similar to the terms in this
Contract to’ the extent that such terms are relevant to such Subcontract. "Terms
substantially similar" in all'instances shallinclude:

a. grants of Intellectual Property Rights;

b. access constraints and requirements pertaining to the Site;
c.__maintenance of books and records;
d

joinder to, obligation to offer evidence in, Dispute Resolution Procedures, if necessary,
in the Department's sole judgment, to resolve a Dispute; and

e. compliance with all Federal Requirements, including the attachment of FHWA Form
1273 in the exact form as provided in Exhibit H (Federal Requirements).

2. Each Subcontract of any tier shall include a provision that states that the Subcontractor is
not a third-party beneficiary to the Contract.

3. Each Construction Phase Subcontract of any tier shall:

a. prohibit retainage in excess of 10% of the amount of payment under the Subcontract,
if no separate performance and/or payment security is provided by the lower-tier
Subcontractor;

b. prohibit retainage entirely under the Subcontract, if separate performance and/or
payment security is provided by the lower-tier Subcontractor;
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c. provide that amounts withheld as retainage, if allowed, from Subcontractors shall be
returned within 15 Days after the Work required under the Subcontract is satisfactorily
completed; and

d. provide that delay or postponement of payment under the Subcontract:may only be
effected after the Progressive Design-Builder or higher-tier Subcontractor, as
applicable, has established good cause and that the delay or postponement is in
accordance with the Progressive Design-Builder's or higher-tier Subcontractor's, as
applicable, rights under the Subcontract.

4. Each Subcontract of any tier shall include payment (including "prompt payment"). and other
terms in compliance with this Contract and applicable Laws, including specifically no "pay
if paid" clauses, or words of similar effect.

5. Each Subcontract of any tier shall include language acknowledging the timing of payments
from the Department to the Progressive Design-Builder hereunder and the process set
forth herein for the submission and review of invoices or Requests for Construction
Payment, as applicable.

6. Each Subcontract of any tier shall expressly include’ a covenant to require the
Subcontractor to participate, at the Progressive Design-Builder's request, in meetings
between the Progressive Design-Builder and the Department concerning matters
pertaining to such Subcontractor, its.work, or the coordination of its work with other
Subcontractors and contractors to the Department.

7. Each Subcontract of any tier shall expressly require.the Subcontractor to stop Work on
the date and to the extent specified in a Notice of Termination in accordance with Section
26 (Termination for Convenience).

8. Each Subcontract-of any:tier shall expressly permit assignment to the Department of all
Progressive Design-Builder. rights under the Subcontract in the event of termination
pursuant to Section 26 (Termination for Convenience).

9. Each Subcontract shall provide that the Department is a third-party beneficiary of the
Subcontract and shall have the right to enforce all terms of the Subcontract for its own
benefit.

10. Each Subcontract shall provide that all guarantees, indemnities, professional
responsibility, ‘and warranties, express and implied, shall inure to the benefit of the
Department as well as the Progressive Design-Builder.

11. Each Subcontract shall provide for the use of appropriate alternative dispute resolution
mechanisms to resolve payment disputes.

12. Each Subcontract of any tier shall expressly provide that any purported amendment with
respect to any of the foregoing matters without the prior written consent of the Department
will be null and void.

5.8 General Responsibility for Work by Others

The retention.of Subcontractors by the Progressive Design-Builder will not relieve the Progressive
Design-Builder of its responsibilities under the Contract Documents or for the quality of the Work,
materials, or services provided by Subcontractors.

The Progressive Design-Builder shall supervise and be fully responsible for the acts and
omissions of any Progressive Design-Builder-Related Entity in connection with the Work, the Site,
or the Project, as though the Progressive Design-Builder directly employed all such individuals.
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6 EMPLOYEE PERFORMANCE REQUIREMENTS; KEY PERSONNEL
6.1 Employee Performance Requirements

All employees shall have the skill, experience, and any licenses or certifications required to
perform the Work assigned to them. If the Department determines in its reasonable discretion that
any Person employed by the Progressive Design-Builder or any Subcontractor is not performing
the Work properly and skillfully, or is intemperate or disorderly, then, at the written request of the
Department, the Progressive Design-Builder or such Subcontractor shall remove such Person
and such Person shall not be re-employed on the Project without the prior written Approval of the
Department. If the Progressive Design-Builder or the Subcontractor fails to remove such Person
or fails to furnish skilled and experienced personnel for the properperformance of the Work, then
the Department may, in its sole discretion, suspend the affected portion of the Work by delivery
of written notice of such suspension to the Progressive Design-Builder in accordance with Section
24.2 (Suspension for Cause). Such suspension shall in no way relieve the Progressive Design-
Builder of any obligation contained in the Contract Documents or entitle the Progressive Design-
Builder to a Change Order.

6.2 Design and Engineering Personnel

All design and engineering Work furnished by the Progressive Design-Builder shall be performed
by or under the supervision of Persons licensed.to practice architecture; engineering, or surveying
(as applicable) in the State, and by personnel who.are skilled, experienced, and competent in
their respective trades or professions, who are professionally qualified to perform the Work in
accordance with the Contract Documents, and who shall assume professional responsibility for
the accuracy and completeness of the Design Documents in accordance with all Laws.

6.3 Key Personnel

Exhibit C (Progressive Design-Build Team) identifies certain Key Personnel positions for the
Project, each of which are deemed Approved by the Department hereunder.

The Department shall have the right to review the qualifications of, and Approve each individual
person not identified in Exhibit C who the Progressive Design-Builder proposes to assign to a Key
Personnel position. No proposed Key Personnel may commence any Work until Approved by the
Department.

The Progressive Design-Builder shall not change any Key Personnel without the prior written
Approval of the Department, given. in its sole discretion.

7 PERFORMANCE REQUIREMENTS AND GENERAL OBLIGATIONS
OF THE PROGRESSIVE DESIGN-BUILDER

7.1 Performance Requirements

711 Performance of Work

All Work necessary to achieve Final Acceptance and to meet the Final Acceptance Deadline shall
be the Progressive Design-Builder’s sole responsibility, except as otherwise specifically provided
in the Contract Documents. Subject to the terms of Section 22 (Change Orders), the costs of all
such materials, services, and efforts are included in the Contract Price.
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7.1.2 Performance Standards

The Progressive Design-Builder shall furnish the design of the Project in accordance with
professional engineering principles and generally accepted Standards of the Industry applicable
to design and the scope of the Work and that are required of Engineers in Kansas, that are
identified in the Contract Documents, and that are necessary to meet the terms, conditions, and
requirements of the Contract Documents even though such principles and standards are not
specifically identified. The Progressive Design-Builder shall construct the Project as designed, in
a good and workmanlike manner, fit for purpose, and in accordance with the terms, conditions,
and requirements of the Contract Documents.

71.3 Performance as Directed

During the course of the Work and notwithstanding the existence of any Dispute, the Progressive
Design-Builder shall perform as directed by the Department in a diligent manner and without
delay, shall abide by the Department’s decision or order, and shall comply with all applicable
provisions of the Contract Documents. If a Dispute arises regarding such performance or
direction, the Dispute shall be resolved in accordance with Section 23 (Partnering and Disputes).
If the Progressive Design-Builder receives direction from the Department in a form other than a
Department-Directed Change and the Progressive Design-Builder believes that such direction
constitutes a change to the Work, the Progressive Design-Builder shall request a Department-
Directed Change confirming such direction.

7.2 General Obligations of the Progressive Design-Builder

The Progressive Design-Builder, in addition to performing all other.requirements of the Contract
Documents, shall

1. Provide all design and other services, as well as all goods, materials, and labor and
undertake all efforts necessary or appropriate (excluding only those services, materials
and efforts which the Contract Documents specify will be undertaken by other Persons) to
construct’ the Project and maintain it ‘during construction in accordance with the
requirements of the Contract Documents and within the Completion Deadlines. The word
“provide” includes and requires the Progressive Design-Builder to design, furnish, install,
construct, and. perform all Work necessary for a final, complete, in-place, and fully
functional Project which meets all the requirements of the Contract Documents.

2. At all times provide a Project Manager, who will:
a. have full responsibility. for the prosecution of the Work;

b. actas agent and be a single point of contact in all matters on behalf of the Progressive
Design-Builder;

c. be present (or Approved designee will be present) at the Site at all times that Work is
performed; and

d. have authority to make binding decisions for the Progressive Design-Builder on all
matters relating to the Project.

3. Obtain all Governmental Approvals (other than the Environmental Approvals and certain
New Environmental Approvals as provided in Section 11.1.1 (New Approvals to be
Obtained by the Department).

4. Comply with all conditions imposed by and undertake all actions required by and all actions
necessary to maintain in full force and effect, all Governmental Approvals, including
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implementation of all environmental mitigation measures required by the Contract
Documents, except to the extent that such responsibility is expressly assigned in the
Contract Documents to another Person.

5. Coordinate with Third Parties regarding the Work and assist the Department in its
coordination efforts.

6. Provide such assistance as is reasonably requested by the Department in dealing with
any Person and/or in prosecuting and defending claims or lawsuitsin any.and all matters
against the Department by third parties relating to the Project, which may include providing
information and reports regarding the Project, executing declarations and. attending
meetings and hearings, but which shall in no event be deemed to require the Progressive
Design-Builder to provide legal services. If the amount of time required to provide
assistance becomes unreasonable, the Department may request such assistance at its
cost. This obligation is not intended to address and-shall not limit the Progressive Design-
Builder’s indemnification obligation under Section 28 (Indemnification).

Comply with all requirements of all applicable Laws.

Cooperate with the Department and other Governmental Persons in the review and
oversight of the Project and other matters relating to the Work.

9. Make payments to Third Parties required by the Contract Documents, if any.

10. Supervise and be responsible to the Department for acts and omissions of all Progressive
Design-Builder-Related Entities, as though the. Progressive Design-Builder directly
employed all such Persons.

11. Take prompt action and measures to effectively mitigate potential loss or damage,
including mitigation of delay to the Project and damages due to delay in all circumstances,
to the extent .reasonably possible, including by re-sequencing, reallocating, or
Redeploying,as appropriate.

12. Pay all applicable federal, State, and local sales, consumer, use, and similar taxes,
property taxes, and any other taxes, fees, charges, or levies imposed by a Governmental
Person, whether direct or indirect;. relating to, or incurred in connection with the
performance of the Work.

7.3 Representations, Warranties, and Covenants

The Progressive Design-Builder further represents, warrants, and covenants for the benefit of the
Department as follows in this Section 7.3.

7.31 Maintenance of Professional Qualifications

Throughout the Term, the Progressive Design-Builder shall obtain and maintain, and shall be
responsible for Progressive Design-Builder-Related Entities to obtain and maintain, all required
licenses, certifications, permits, professional ability, approvals, consents and other authorizations
to perform the Work, and shall perform the Work in accordance with the requirements of the
Contract Documents.

7.3.2 Evaluation of Constraints

The Progressive Design-Builder has evaluated the constraints affecting delivery of the Project,
including constraints imposed by the Progressive Design-Builder, right of way, Utility and other
third-party facilities, and the conditions of the Environmental Approvals, and agrees to deliver the
Project within such constraints.
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7.3.3 Feasibility of Performance

The Progressive Design-Builder has evaluated the feasibility of performing the Work within the
time specified herein and for the Contract Price and agrees to deliver the Project within the
Completion Deadlines.

734 Governmental Approvals

The Progressive Design-Builder has no reason to believe that any Governmental Approval
required to be obtained by the Progressive Design-Builder will not be granted in due course and
thereafter remain in effect so as to enable the Work to proceed in acecordance with the Contract
Documents. If any Governmental Approvals required to be obtained by the Progressive Design-
Builder must formally be issued in the name of the Department,.the Progressive Design-Builder
shall undertake all efforts to obtain such Governmental Approvals, including execution and
delivery of appropriate applications and other documentation in a form Approved by the
Department. The Department shall reasonably cooperate with the Progressive Design-Builder in
obtaining any such Government Approvals at the Progressive Design-Builder’s sole cost. If the
Department obtains any Governmental Approval for the benefit of the Progressive Design-Builder
at the Progressive Design-Builder’'s request, all costs shall be borne by the Progressive Design-
Builder. If the Progressive Design-Builder is required to assist the Department in obtaining any
Governmental Approvals pursuant to Section 11.1.1 (New Approvals to be Obtained by the
Department) that the Department may be. obligated to obtain due to a Department-Directed
Change, including providing information requested by the Department and participating in
meetings regarding such Governmental Approvals, the Progressive Design-Builder may seek
additional time and money in accordance with Section 22 (Change Orders).

7.3.5 Progression of Work

The Progressive Design-Builder shall at all times schedule and direct its Work to provide an
orderly progression of the Work to achieve the Completion Deadlines in accordance with the
Project Schedule, including furnishing such employees, materials, facilities, and equipment and
working such hours (including extra shifts, overtime operations, Saturdays, Sundays, and Legal
Holidays) as may be necessary to achieve the Completion Deadlines, all at the Progressive
Design-Builder’'s own expense, except as otherwise specifically provided in Section 22 (Change
Orders).

7.3.6 Design and Engineering Personnel

All design and engineering Work furnished by the Progressive Design-Builder shall be performed
by or under the supervision of Persons licensed to practice the relevant technical profession of
architecture, landscape architecture, engineering, geology, or surveying in the State, and
performed by personnel who are careful, skilled, experienced, and competent in their respective
trades or professions, and professionally qualified to perform the Work.

7.3.7 Organization

The Progressive Design-Builder [and each joint venture member] [is]/[are] | |, duly
organized and.validly existing under the laws of | | INTD: amend for JV members,
as need be] with all requisite power to own its properties and assets and carry on its business as
now conducted or proposed to be conducted. The Progressive Design-Builder is duly qualified to
do business and is in good standing in the State and will remain in good standing throughout the
Term and for as long thereafter as any obligations remain outstanding under the Contract
Documents.
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7.3.8 Authorization

The execution, delivery, and performance of the Contract have been duly authorized by all
necessary actions of the Progressive Design-Builder, and, if applicable, the Progressive Design-
Builder's members, and will not result in a breach or a Default under their organizational
documents or any indenture, loan, credit agreement, or other material agreement or instrument
to which they are a party or by which their properties and assets may be bound or affected.

7.3.9 Legal, Valid, and Binding Obligation

The Contract constitutes the legal, valid, and binding obligation of the Progressive Design-Builder
and, if applicable, of each member of the Progressive Design-Builder, enforceable in accordance
with its terms.

7.4 False or Fraudulent Statements and Claims

The Progressive Design-Builder recognizes that the requirements of the Federal False Claim Act,
31 U.S.C. 3729 et seq., and Program Fraud Civil Remedies Act of 1986, as amended, 31 U.S.C.
§ 3801 et seq. and the USDOT regulations, “Program Fraud Civil Remedies,” 49 CFR Part 31,
apply to its actions hereunder. The Progressive Design-Builder recognizes that the Kansas False
Claims Act, K.S.A. 75-7501 et seq. applies to its actions hereunder. Accordingly, by signing the
Contract, the Progressive Design-Builder certifies or affirms the truthfulness and accuracy of any
statement it has made, it makes, or it may make pertaining to the Contract. In addition to other
penalties that may be applicable, the Progressive Design-Builder also acknowledges that if it
makes a false, fictitious, or fraudulent claim; statement, submission, or certification, the federal
government reserves the right to impose the penalties of these federal Acts on the Progressive
Design-Builder to the extent the federal government deems appropriate, and the state of Kansas
reserves the right to impose _penalties under the state Act. In addition to civil remedies, the
Progressive Design-Builder recognizes criminal penalties for fraud and false statements in
highway programs may be imposed under 18 U.S.C. 1020.

8 DESIGN
8.1 Responsibility for all Design

The Progressive Design<Builder shall furnish the design of the Project in accordance with
professional engineering principles and generally accepted standards of the industry applicable
to.design and the scope of the Work, that are required of Engineers in Kansas, that are identified
in the Contract Documents, and that are necessary to meet the terms, conditions, and
requirements of the Contract Documents even though such principles and standards are not
specifically identified.

8.2 Reference Information Documents

The Progressive Design-Builder understands and agrees that:

1. the Department shall not be responsible or liable in any respect for any use by a
Progressive Design-Builder-Related Entity of any information included in the Reference
Information Documents (RIDs) provided by the Department in connection with the
procurement for the Contract, or any information provided by the Department after
execution of the Contract;

2. if and to the extent that any Progressive Design-Builder-Related Entity uses any RID in
any way, such use is made on the basis that the Progressive Design-Builder is responsible
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for accuracy of the RID; and the Progressive Design-Builder is capable of and obligated
to confirm that its use of RID is appropriate and acknowledges that any use is entirely at
the Progressive Design-Builder's own risk and at its own discretion;

3. Notwithstanding clauses 1 and 2 above, during the Pre-construction’ Phase the
Department and the Progressive Design Builder may determine that reliance on certain
information included in the RIDs is appropriate. This reliance shall be documented in a
Pre-construction Phase Amendment, Construction Phase Amendment, or Work Package
Amendment and specifically identified information documented within the applicable
amendment shall not be considered RID.

8.3 Professional Licensing Laws

The Progressive Design-Builder is fully responsible for furnishing the design of the Project,
although the fully licensed design firms or individuals designated herein will perform the design
services required by the Contract Documents. Any references in the Contract Documents to the
Progressive Design-Builder's responsibilities or obligations to "perform" the design portions of the
Work shall be deemed to mean that the Progressive Design-Builder shall "furnish" the design for
the Project. The terms and provisions of this Section 8.3 shall control and supersede every other
provision of the Contract Documents.

8.4 Prerequisites for Start.of Design of the Project

The Progressive Design-Builder shall not start design.of the Project until all the following events
have been fully satisfied and remain so:

1. all insurance policies and bonds, as applicable, that are required to be delivered to the
Department hereunder have been submitted to the Department in compliance with the
requirements of the Contract Documents and remain in full force and effect;

2. Stage 1 of the Quality Plan has been Approved;

3. the Progressive Design-Builder has made available all Key Personnel and other personnel
required to be available;

the Progressive Design-Builder is not in breach of this Contract; and

all representations, warranties, and covenants of the Progressive Design-Builder remain
true and correct in all material respects.

9 ACCESS & RIGHT OF WAY
9.1 Access to Right of Way Identified on Right of Way Drawings

9.1.1 Nature of Progressive Design-Builder's Rights

Subjectto Section9.1.2 (Obligation to Provide Access to Right of Way) and Section 9.1.4 (Failure
to Have Necessary Rights of Access), the Department grants to the Progressive Design-Builder
a non-exclusive right of access, ingress and egress to all real property comprising the Site
(revocable only in accordance with this Contract), and the Progressive Design-Builder accepts
such right and acknowledges its obligation, to develop, design, and construct the Project, in each
instance in accordance with the terms of the Contract Documents.

The foregoing grant is effective as of the Effective Date until the effective date of expiry or early
termination of this Contract, it being acknowledged and agreed by the Parties that certain real
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property rights may be acquired after the Effective Date in connection with the performance of
Pre-construction Work, in which case the foregoing grant shall be construed to extend to those
real property rights, in each case under the terms, and subject to the conditions, in the granting
or conveyance documents and delegable by the Department to the Progressive Design-Builder,
as and when thereafter acquired.

The foregoing grant shall also extend, subject to the constraints, timing, terms, and conditions in
Section 9.1.2, to the Progressive Design-Builder-Related Entities on a non-exclusive basis for the
sole purpose of performing its obligations and exercising its rights under this Contract.

The Progressive Design-Builder acknowledges that the Department and its designees, acting
within its delegated or legal authority, may enter the Site and any other location where the Work
is being carried out at any time and for any reason.

The Parties acknowledge and agree that this Contract will in no way be deemed to constitute:

a lease to the Progressive Design-Builder; or

2. agrant (regardless of the characterization of such grant), in each case, of any right, title,
interest or estate in the Project or Site, or of any assets incorporated into, or appurtenant
to, the Project, other than as set forth in this Section 9.1.1.

The Parties acknowledge and agree that the Progressive Design-Builder will not be treated as or
deemed to be the legal or equitable owner of the Site for.any purpose under this Contract.

The Progressive Design-Builder's rights under this Contract are derived solely from its status as
an independent contractor to the Department, and'not as a tenant, lessee, easement holder,
optionee, lienor, mortgagee, purchaser or owner of any other interest in real property.

It is the Parties intent that, to the extent permissible under applicable Laws, the Progressive
Design-Builder shall not be treated as the legal or equitable owner of the Site and shall not be
liable for property taxes assessed against the Site.

9.1.2 Obligation to Provide Access to Right of Way

The Department and the Progressive Design-Builder shall jointly produce ROW plans ("ROW
Plans™) during the Pre-construction Phase identifying the ROW needed to construct the Project,
on a Work Package basis. The Department will acquire the ROW identified on the ROW Plans at
its own cost on a schedule to be agreed to by the Parties and included, as to a particular Work
Package, in the corresponding Construction Phase Amendment.

The Progressive Design-Builder shall not access any ROW parcel prior to receipt of notice from
the Department that Progressive Design-Builder has been granted access to such parcel.

9.1.3 Access to Right of Way Not Identified in ROW Plans

The Progressive Design-Builder shall be responsible at its cost for acquiring any temporary
easements, other than those easements identified for use on the Project in the ROW Plans, it
determines are advisable to complete the Project. Prior to acquiring any such easements, the
Progressive Design-Builder must provide the Department with notice of its intent to acquire the
easements along with a description of the easements. The Progressive Design-Builder must
comply with all Laws when acquiring and using temporary easements.
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9.1.4 Failure to Have Necessary Rights of Access

If the Progressive Design-Builder enters any property in connection with the Project without
having all necessary rights of access, the Department may, in its sole discretion, obtain consent
from the landowner for the Progressive Design-Builder's access. The Progressive Design-Builder
shall be responsible for all costs incurred by the Department as a result and for any schedule
impacts to the Work Package.

10 UTILITY WORK
10.1  Generally

The Progressive Design-Builder acknowledges and agrees that itis responsible for all Utility Work
necessary to accommodate the design and construction of the Project.

All Utility Work, including Betterments, shall be completed by the Progressive Design-Builder in
accordance with the Contract, requirements imposed by applicable Law, and any applicable
agreements with affected Utility Owners (each a "Utility Agreement”), in each case, as may be
entered into with the Utility Owner by the Progressive Design-Builder or by the Department,
pursuant to the Approved Utility and Third-Party Coordination Plan.

If any Work Package affords the Department the right to pay Utility Owners directly for amounts
to which they are entitled under Utility' Agreements, then the Progressive Design-Builder shall
identify the direct allowable payment within each Request for Construction Payment.

10.2  Utility-specific Progressive Design Builder Obligations

The Progressive Design-Builder shall take all reasonable steps to avoid Relocations and to
minimize costs to Utility Owners and the Department.

The Progressive Design-Builder shall avoid multiple designs and multiple relocations of the same
Utility, whether the design and/or Relocation is performed by a Utility Owner or by the Progressive
Design-Builder.

10.3 Utility-Related Risk Register Events

10.3.1 Utility-Relocations

Each Relocation with respect to each Utility (and each respective Utility Owner) shall be identified
as a Provisional Risk, subject to relief, but not subject to sharing. This notwithstanding, as a
threshold matter to eligibility for relief under the Risk Register, the Progressive Design-Builder
shall bear the burden of proving that the Relocation cannot reasonably be avoided.

10.3.2  Utility-Owner Acts or Omissions

The adverse effects of any acts or omissions of each Utility Owner in contravention of its
obligations under.a Utility Agreement and as relates to each Utility's Relocation, including Utility
Owner Delays,shall likewise be identified as a Provisional Risk, subject to relief, but not subject
to sharing.

10.3.3 Unidentified Utilities

Without limiting the Progressive Design-Builder's general mitigation duty under Section 2.4 (Risk
Register), Relocations required for a Work Package of any Unidentified Utility shall likewise be
identified as a Provisional Risk, subject to relief, but not subject to sharing. If only a portion of an
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Unidentified Utility to be Relocated is encountered, then any relief afforded the Progressive
Design-Builder shall be allowed only for that portion of the additional Utility Work.

10.3.4 Constraints on all Utility-Related Risk Register Events

Any remedy identified with respect to Utility-related Risk Register Events in the Risk Register
shall, in all cases, only include additional direct costs, with markup agreed by the Parties, actually
incurred by the Progressive Design-Builder and noted in the Risk Register‘as pertains to each
such Utility's respective Risk Register Event.

The Progressive Design-Builder shall not be entitled to any additional compensation hereunder
for any costs of coordinating with Utility Owners or for assisting the Department in coordinating
with Utility Owners.

Unless the subsequent design and/or Relocation is caused by a Department-Directed Change or
a change by the Utility Owner, the Progressive Design-<Builder shall be responsible for all costs
incurred by the Progressive Design-Builder, Utility Owner, or both for asubsequent design and/or
subsequent Relocation.

If the Progressive Design-Builder elects to make payments to Utility Owners or to undertake any
other efforts that are not required by the terms of the Contract Documents, the Progressive
Design-Builder shall not be entitled to a.Change Order in connection therewith.

10.4 Betterments

The Progressive Design-Builder shall not perform any Betterments in. connection with the Work
unless Approved by the Department pursuant to the KDOT Utility Accommodation Policy and
documented in a Work Package Amendment.

If the Progressive Design-Builder does not perform a Betterment as part of a Work Package
Amendment, or the scope of the Progressive Design-Builder's Work regarding such Betterment
is materially reduced, then the Department shall be entitled to a Change Order documenting the
deletion or reduction of the Work to reflect the value of any reduction in the costs of the Work that
is directly attributable to such deletion or reduction.

10.5_ Disputes Involving Utilities, Utility Owners

If a Dispute arises relating to any Utility Agreement or the Utility Work thereunder, and the Utility
Owner is a necessary or appropriate party to such Dispute, then such Dispute shall be resolved
in the manner set forth.in the applicable Utility Agreement, or if not set forth in the applicable Utility
Agreement, then the Dispute shall be resolved in accordance with the Dispute Resolution
Procedures.

11 ENVIRONMENTAL COMPLIANCE
11.1  Governmental Approvals; Compliance

The Progressive Design-Builder shall obtain all Governmental Approvals that are agreed to be
the responsibility of the Progressive Design-Builder during the Pre-construction Work, including
those that must formally be issued in the name of the Department. Any submittals by the
Progressive Design-Builder to the Department during the Pre-construction Phase that are related
to Governmental Approvals relating to environmental compliance shall be subject to review by
the Department in its sole discretion.
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The Progressive Design-Builder shall assist the Department in obtaining any Governmental
Approvals that the Department may be obligated to obtain.

Unless otherwise expressly assigned in the Contract Documents to another person, the
Progressive Design-Builder shall comply with all requirements necessary to maintain in full force
and effect all Government Approvals.

The Progressive Design-Builder acknowledges and agrees that it will be responsible for all fines
and penalties that may be assessed in connection with any failure by any Progressive Design-
Builder-Related Entity to comply with such requirements.

1111 New Approvals to be Obtained by the Department

The Department will be responsible for obtaining any New.Approvals necessitated by a Relief
Event.

11.1.2 New Approvals to be Obtained by  Progressive Design-
Builder

If a New Approval becomes necessary for any reason other than a Relief Event, the Progressive
Design-Builder shall be fully responsible for the cost of:

1. obtaining the New Approval;

2. for all resulting requirements; and

3. for any litigation arising in connection therewith and any related schedule impact.
All required information for a New Approval shall be prepared and submitted to the Department
to obtain the New Approval.

The Progressive Design-Builder shall not contact any agencies or Persons regarding the New
Approval without.the prior consent and participation of the Department.

11.2 Hazardous Materials Report; Applicable Laws

The Progressive Design-Builder shall comply with all applicable Laws pertaining to environmental
compliance. The Progressive Design-Builder shall comply with all requirements of the Hazardous
Materials Report. The Progressive Design-Builder acknowledges and agrees that it will be
responsible for all fines and penalties that may be assessed in connection with any failure by any
Progressive Design-Builder-Related Entity to comply with such requirements.

11.3 Mitigation Requirements

The Progressive Design-Builder shall perform all environmental mitigation measures for the
Project, including all mitigation measures required by any Governmental Approvals and any
mitigation measures identified as a Progressive Design-Builder responsibility pursuant to Section
11.1.2 (New Approvals to be Obtained by Progressive Design-Builder).

11.4 Generator, Arranger Status - Hazardous Materials

Hazardous Materials encountered on the Site in the performance of the Work shall be disposed
of, if at all, utilizing an EPA Identification Number or other appropriate legal device obtained by
and carried in the name of the Department or another Person designated by the Department.
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The Department has exclusive decision-making authority regarding selection of the destination
facility for Hazardous Material disposal.

As between the Progressive Design-Builder and the Department, generator and arranger status
with respect to Hazardous Materials shall be as set forth below:

1. The Department shall be considered the generator and arranger and 'assume generator
and arranger responsibilities for Hazardous Materials other than those Hazardous
Materials for which the Progressive Design-Builder is responsible under Section 28.1.1
(General Indemnities) clause 7.

2. The Progressive Design-Builder shall be considered the generator and assume generator
responsibility for those Hazardous Materials for which_ the Progressive Design-Builder is
responsible under Section 28.1.1 clause 7.

The foregoing allocation of generator and arranger status shall not be construed to preclude or
limit any rights, remedies, or defenses that the Department or the Progressive Design-Builder
may have against any Governmental Person or other third person or party.

12 CONSTRUCTION
12.1 Prerequisites for Start. of Construction of Any Portion of the
Project
The Progressive Design-Builder shall not start or recommence suspended construction of any
portion of the Project until all the following events have been fully satisfied and remain so:
1. the Department and.the Progressive Design-Builder have executed the Construction
Phase Amendment;

2. the Department and the Progressive Design-Builder have executed a Work Package
Amendment;

3. all Governmental Approvals necessary for Construction Work for the Work Package have
been obtained and all'conditions of such Governmental Approvals that are a prerequisite
to commencementof such Construction Work have been performed;

4._all.insurance policies and bonds, as applicable, that are required to be delivered to the
Department hereunder have been submitted to the Department in compliance with the
requirements of the Contract Documents and remain in full force and effect;

all necessary rights of access for such portion of the Project have been obtained,;

the Progressive Design-Builder has made available all Key Personnel and other personnel
required to be available;

7. Progressive Design-Builder has issued Released for Construction Documents for such
portion of the Project and:

a. theReview and Comment process for such documents has been completed; or

b. pursuant to Section 3.2 (Approval), the Department has conditionally allowed the
Progressive Design-Builder to continue with the Work related to the documents;

8. the Department has Approved the Approved Plans required as a condition precedent to
Construction Work;

9. the Progressive Design-Builder is not in breach of this Contract; and
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10. all representations, warranties, and covenants of the Progressive Design-Builder remain
true and correct in all material respects.

12.2 Control and Coordination of Work

The Progressive Design-Builder shall be solely responsible for and have control over the
construction means, methods, techniques, sequences, procedures, and- shall be solely
responsible for coordinating all portions of the Work under the Contract Documents.

12.3 Site Safety and Security; Adjacent Properties

The Progressive Design-Builder shall provide appropriate safeguards and security for the Site
during the performance of the Construction Work and shall take‘all reasonable precautions and
provide protection to prevent damage, injury, or loss to all individual Persons on the Site, or who
would reasonably be expected to be affected by the Work (including workers, Department
employees/consultants, visitors, etc.), the Work itselffand materials and equipment to be
incorporated into the Work, as well as all other property at the Site; whether owned by the
Progressive Design-Builder, the Department, or any other Person: The Progressive Design-
Builder's obligation to provide for safety on and security for the Site shall, at any given time, only
extend to those parts of the Site to which the Progressive Design-Builder has been provided
access pursuant to Section 9.1.1 (Nature of Progressive Design-Builder’s Rights).

The Progressive Design-Builder shall at all times comply with the Approved Safety Plan.

The Progressive Design-Builder shall take all reasonable precautions and provide protection to
prevent damage, injury, or loss to property adjacent to the Site or likely.to be affected by the Work.
The Progressive Design-Builder shall restore damaged, injured, or lost property caused by an act
or omission of any Progressive Design-Builder-Related Entity to a condition at least similar or
equal to that existing before the damage, injury, or loss occurred.

1231 Obligation to Uncover Finished Work

If a portion of the Work has been covered contrary to the request of the Department or contrary
to the requirements of the Contract Documents,.it shall be uncovered at the written request of the
Department for its observation and replaced at the Progressive Design-Builder's sole cost and
expense, and the Progressive Design-Builder shall not be entitled to any Change Order in
connection therewith.

If a portion of the Work has been covered that the Department has not specifically requested to
observe prior toits being covered.or which the Approved Quality Plan does not require to be
observed prior to its being covered, the Department may request to see such Work and it shall be
uncovered by the Progressive Design-Builder. If such Work is in accordance with the Contract
Documents and the uncovering and restoring of such Work causes an increase in the cost or time
of performing the Work, the Progressive Design-Builder shall be entitled to seek a Change Order
for a Relief Event in‘accordance with Section 21 (Relief & Compensation) and Section 22 (Change
Orders). If the Work exposed or examined is not in conformance with the requirements of the
Contract Documents, then the cost of uncovering, removing, and restoring the Work or making
good the parts removed and recovery of any delay to the performance of the Work occasioned
thereby shall be at the Progressive Design-Builder's expense.
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13 TIMELY PERFORMANCE
13.1  Construction Work, Collateral Estoppel

As a material consideration for entering into each Work Package Amendment, the Progressive
Design-Builder hereby commits, and the Department is relying upon the Progressive Design-
Builder's commitment, to perform the Construction Work described in the Work Package,
ultimately and cumulatively so as to construct the entire Project, meeting each of the Completion
Deadlines in each Baseline Work Package Schedule as set forth in the Contract Documents.

13.2 Adherence to Baseline Work Package Schedule

Without limiting the generality of the foregoing Section 13.1 (Construction Work; Collateral
Estoppel), the Progressive Design-Builder shall:

1. perform the Construction Work described in each Work Package.in accordance with its
Baseline Work Package Schedule; and

2. perform the Construction Work described in each Work Package so as to achieve each
milestone by its Completion Deadline reflected in the Baseline Work Package Schedule.

13.3 Time is of the Essence

Time is of the essence with respect to:

1. the time periods and limitations pertaining to notices and submittals;

2. the time periods, limitations, and milestones in each Baseline-Work Package Schedule;
and

3. all other time periods and limitations otherwise identified under the Contract Documents,
and in each case, exceptwhere this Contract expressly provides for extension of time due
to a Relief' Event or where delays are subject to payment of Delay Charges or other
compensation to the Department, the Progressive Design-Builder hereby waives any right
at law‘or in.equity to tender orcomplete delivery, response, or performance, as applicable,
beyond the applicable time period, or to require the Department to accept such delivery,
response, or performance.

13.4 . Final Acceptance Deadline

The Progressive Design-Builder shall achieve Final Acceptance by the Final Acceptance
Deadline.

13.4.1 No Time Extensions

Except as otherwise specifically provided in Section 21 (Relief & Compensation) and Section 22
(Change Orders), the Department shall have no obligation to extend any Completion Deadline
and the Progressive Design-Builder shall not be relieved of its obligation to perform the
Construction Work in accordance with each Baseline Work Package Schedule, and to achieve
the Completion Deadlines for any reason.

13.4.2 Float

All Float contained in each Baseline Work Package Schedule shall be considered a jointly owned
and shared resource by the Progressive Design-Builder and the Department, available to the
Project, and shall not be considered as time for the exclusive use or benefit of either the
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Department or the Progressive Design-Builder (subject to the restriction set forth in the definition
of "Department-Caused Delay").

All Float shall be shown as such in each Baseline Work Package Schedule on each affected
schedule path. The Progressive Design-Builder shall monitor and account for Floatin accordance
with the Critical Path Method.

13.4.3 Schedule Updates

The Progressive Design-Builder shall prepare and deliver each Schedule Update as and when
required under the Construction Phase Amendment or Work Package Amendment. For
avoidance of doubt, Schedule Updates do not serve to revise or amend, nor shall be deemed to
revise or amend, a Baseline Work Package Schedule.

13.4.4  Estoppel for Acceptance of'Schedule Submittals

The Progressive Design-Builder's obligations under this Section 13.4, and, with respect to any
claim for additional time or costs in performance of the Construction Work, any acceptance by the
Department of a Baseline Work Package Schedule, any Revised Baseline Work Package
Schedule thereafter, or Schedule Update shall not, and shall not be construed to bind the
Department to any improper logic, improper activity durations, or errors in the expression of the
Critical Path or otherwise be used as a defense by or on behalf of the Progressive Design-Builder
in any dispute hereunder.

Without limiting the Progressive Design-Builder's other. obligations under the Contract
Documents, the Progressive Design-Builder shall correct any improper logic, improper activity
durations, or errors in the Baseline Work Package Schedule, any Revised Baseline Work
Package Schedule, or succeeding Schedule Update, as applicable.

13.4.5 Use of Schedule in Relief Event Process

For avoidance of-doubt, Baseline Work Package Schedules only (not any Schedule Update) are
relevant to measuring the duration of any delay hereunder; provided, however, that Schedule
Updates may be relevant to determining whether the Progressive Design-Builder mitigated any
such delay and may be relevant in determining whether a portion of the Work identified on a
Baseline Work Package Schedule was completed.

14 QUALITY MANAGEMENT

The Progressive Design-Builder. shall perform the quality management necessary for the
Progressive Design-Builder to comply with the Approved Quality Plan and otherwise meet all
requirements of the Contract Documents.

15 LIQUIDATED DAMAGES; DAILY ROAD USER COSTS
15.1 Failure to Meet Contract Requirements

The Progressive Design-Builder understands and agrees that if the Progressive Design-Builder
fails to complete the Construction Work in accordance with the Contract Documents, the
Department will suffer substantial losses and damages. The cost to the Department of the
administration of the Contract will be increased as the time occupied in the Work is lengthened.
Losses will also accrue to the public due to delays in access to the Project. The Progressive
Design-Builder agrees that it shall be liable for all such losses and damages, liquidated as Delay
Charges.
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15.2 Liquidated Damages

The Progressive Design-Builder and the Department will have stipulated the amount payable by
the Progressive Design-Builder in the event of its failure to achieve the Completion Deadlines (in
each case, "Liquidated Damages") under each Work Package Amendment.

Without limiting the Department's rights under Section 27.1 (Offset; Withholding; Waiver), if the
Progressive Design-Builder fails to achieve Completion Deadlines, the Progressive Design-
Builder shall pay to the Department Liquidated Damages in the amounts agreed to in the Work
Package Amendment.

The Progressive Design-Builder acknowledges and agrees that'such Liquidated Damages are
intended to compensate the Department solely for the Progressive Design-Builder's failure to
meet Completion Deadlines. Payment of Liquidated Damages shall not excuse the Progressive
Design-Builder from liability from any other breach of the Contract Documents.

15.3 Daily Road User Costs

In addition to Liquidated Damages, the Progressive Design-Builder shall also be responsible for
any stipulated lane use charges, lane site use charges, and contract site use charges (collectively,
"Daily Road User Costs") as agreed to and set forth in each Work Package Amendment, if any, it
being the Parties' intent that the methods and criteria for assessment, as well as valuation of Daily
Road User Costs will be prepared as part of the Pre-construction Work.

The Progressive Design-Builder acknowledges and agrees that Daily Road User Costs are
intended to compensate the Department solely for the Progressive Design-Builder's failure to
meet these Contract Document requirements and shall not excuse the Progressive Design-
Builder from liability fromany other breach of Contract Document requirements.

15.4 Maximum Liquidated Damages and Daily Road User Costs

Cumulative Liguidated Damages and Daily Road Use Costs under this Section 15 shall not
exceed the amount identified in each Work-Package GMP if any, as may be adjusted by Change
Order.

15.5_ Multiple Assessments of Liquidated Damages and Daily Road
User Costs

Liguidated Damages and Daily Road User Costs may be assessed simultaneously under more
than one subsection of this Section 15 as well as simultaneously under more than one Work
Package.

15.6 Reasonableness of Delay Charge Amounts

The Progressive Design-Builder acknowledges and agrees that Delay Charges shall have been
set based.on an evaluation and estimation by the Department of damages that it will incur. The
Progressive Design-Builder understands and agrees that any Liquidated Damages or Daily Road
User Costs payable are not a penalty and that such sums are reasonable under the circumstances
existing as of the date of execution and delivery of this Contract. The Progressive Design-Builder
further acknowledges and agrees that Liquidated Damages and Daily Road User Costs may be
owing even though no Progressive Design-Builder Default has occurred. The Progressive Design-
Builder and the Department agree that the Parties have agreed or shall agree to such charges in
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order to fix the Progressive Design-Builder's costs and to avoid later disputes over which items
are properly chargeable to the Progressive Design-Builder.

16 NONCONFORMING WORK
16.1 Replacement of Nonconforming Work

The Progressive Design-Builder shall correct any Nonconforming Work in the manner and within
the time frames required by the Contract Documents. The Department may reject or require the
Progressive Design-Builder to remedy any Nonconforming Work and/or identify additional Work
that must be done to bring the Project into compliance with Contract Document requirements at
any time prior to Final Acceptance, whether or not previous oversight, spot checks, audits,
reviews, tests, inspections, acceptances, approvals, or Approvals were conducted by any Person.

16.2 Nonconforming Work Pay Adjustment

The Department may, in its sole discretion, accept any Nonconforming Work without requiring it
to be fully corrected, and shall be entitled to a reduction in the applicable Work Package GMP in
an amount determined by the Department, equal, at the Department's election, to:

the amount allocated to such Work in the Schedule of Values;

the Progressive Design-Builder's cost savings associated with.its failure to perform the
Work in accordance with the Contract Document requirements; or

3. the amount deemed appropriate by the Department to provide compensation for impacts
to affected parties such as future maintenance and/or other costs relating to the
Nonconforming Work.

17 DIFFERING SITE CONDITIONS; ITEMS OF ARCHAEOLOGICAL OR
BIOLOGICAL SIGNIFICANCE; HAZARDOUS MATERIALS

What follows in'this this Section 17 is the process the Parties agree to observe upon, and
associated responsibilities regarding.. discovery of Differing Site Conditions, Items of
Archaeological or Biological Significance, and discovery or release of Hazardous Materials. For
avoidance of doubt, if the‘Progressive Design-Builder encounters a Differing Site Condition, an
Iltem of Archaeological or Biological Significance, or Hazardous Materials for which it is not
responsible in.accordance with this Section 17, then the Progressive Design-Builder shall refer to
Section 21 (Relief & Compensation).

17.1  Notification to the Department; Department Response

If the Progressive Design-Builder becomes aware of any Item of Archaeological or Biological
Significance or the presence of Hazardous Materials that are not disclosed in the Hazardous
Materials Report, or'any release of Hazardous Materials, then, as a condition precedent to any
Progressive Design-Builder right to any relief under this Contract, if any, the Progressive Design-
Builder shall immediately notify the Department thereof by telephone or in person, to be followed
by written netification within 24 hours.

The Progressive Design-Builder shall immediately stop Work and secure the area. Operations
within the area shall be temporarily suspended and shall not be resumed at that location until
authorized by the Department.
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If the Progressive Design-Builder becomes aware of any Differing Site Conditions, the
Progressive Design-Builder shall promptly secure the area and suspend all Work affecting the
Differing Site Conditions and shall provide notice to the Department pursuant to Section 21.2.1
(Relief Event Notice).

As to any Differing Site Conditions, Items of Archaeological or Biological Significance, or
Hazardous Materials, the Department will view the location within 10 Business Days after receipt
of notification or notice, as applicable, and will advise the Progressive Design-Builder at that time
whether to resume Work or whether further investigation is required. For notifications regarding
Hazardous Materials, the Department will first confirm (itself or through designees) whether an
alleged condition is in fact a Hazardous Material.

17.2 Further Investigation

Within five Business Days after its initial written notice to the Department, the Progressive Design-
Builder shall advise the Department what course of action the Progressive Design-Builder
proposes to take. The Department then will either Approve or require modification of the
Progressive Design-Builder's proposed actions. The Parties shall so proceed until the Department
Approves the Progressive Design-Builder's proposed  actions, and upon Approval, the
Progressive Design-Builder shall implement the proposed actions.

17.3 Recommence Work

In the case of a Differing Site Condition or Item of Archaeological or Biological Significance, the
Department may require the Progressive Design-Builder to recommence Work in the area at any
time, even though an investigation may be ongoing (so long as such Work is not in violation of
any Laws or Governmental Approvals). The Progressive Design-Builder shall promptly
recommence Work in the'area upon receipt of the Department's notification to recommence Work.

In the case of a Hazardous Materials, the Progressive Design-Builder shall resume Work at the
affected area of<the Project only after the Department has issued a clearance, the Hazardous
Materials have been removed or rendered harmless, and all necessary Governmental Approvals
have been obtained, as reasonably determined by the Department.

17.4 Obligation to Minimize Impacts

The Progressive Design-Builder shall ensure that all activities undertaken pursuant to this Section
17 are done in a manner that will minimize, to the maximum extent practicable, the effect on
surrounding property .and on the public.

17.5 Responsibility for Hazardous Materials

Without limiting Section 11.4 (Generator, Arranger Status — Hazardous Materials), the
Progressive Design-Builder shall be responsible for and shall Remediate or render harmless all
Hazardous Materials disclosed in the Hazardous Materials Report.

If confirmed ‘as a Hazardous Material under Section 17.1 (Notification to the Department;
Department Response), the Department shall take the necessary measures required to ensure
that Hazardous Materials are Remediated or rendered harmless or shall direct the Progressive
Design-Builder to do so.

Except to the extent provided otherwise in this Section 17.5, the Progressive Design-Builder is
not responsible for any Hazardous Materials encountered at the Site that are not disclosed in the
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Hazardous Materials Report. Notwithstanding the preceding sentence, the Department is not
responsible for any spill or release, threatened spill or release, or exacerbation of Hazardous
Materials attributable to any Progressive Design-Builder-Related Entity. If the Department
reasonably determines that any Progressive Design-Builder-Related Entity has spilled or
released, threatened to spill or release, or exacerbated Hazardous Materials on the'Site, then any
response, removal, cleanup, or other remedial action required by applicable Laws shall be
performed by the Progressive Design-Builder at its sole cost and expense. Except as to the
Progressive Design-Builder's initial response to an emergency, any such.remedial actions shall
require the prior Approval of the Department.

18 PROJECT ACCEPTANCE
18.1  Substantial Completion of a Work Package

As a pre-requisite to achievement of Substantial Completion with respect to a Work Package, the
Progressive Design-Builder shall provide a written certificate to the Department that the following
have occurred, with such supporting documents as the Progressive Design-Builder determines
as appropriate or otherwise as may be required by the Department:

1. the Department and the Progressive Design-Builder -have agreed upon a Punch List of
items, as to such Work Package, to be completed for Final Acceptance;

2. the Progressive Design-Builder has completed all Work within the Work Package
(excepting only for Punch List items), and the Progressive Design-Builder represents that
the Work Package has been performed in accordance with the requirements of the
Contract Documents;

3. if completion of a Work Package affords use of that portion of the Project by the
Department, then, in writing, the Progressive Design Builder certifies that such portion of
the Project:

a. may be operated safely without injury to any Person or damage to the Project or any
other property on or off the Site;

b. is ready to be opened for its intended.use and is safe for all users, all points of entry
and exit are in their final configuration and no further Work will require any lane or
shoulder closure or temporary traffic controls;

4. all commitments related to the Work Package as required pursuant to the NEPA
documents have been completed in accordance therewith and the Contract Documents;

5. the Progressive Design-Builder has satisfied all requirements under all other applicable
Governmental Approvals required for Substantial Completion of the Work Package;

6. the Progressive Design-Builder has furnished to the Department certifications from the
Progressive Design-Builder's Design Quality Assurance Manager, in form and substance
satisfactory/to the Department, certifying that the Design Documents meet the
requirements of the Contract Documents;

7. all Relocations attending the Work Package have been completed in accordance with all
Utility Agreements, and utility clearances in respect of Utility Work have all been received;

8. all submittals required by the Contract Documents to be submitted to the Department as
a condition to Substantial Completion (including all supporting information) have been
submitted to and accepted by the Department;
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9. the Progressive Design-Builder has obtained all applicable Third-Party and Utility Owner
approvals relating to the Work Package, and all Third Parties and Utility Owners have
completed all work that involves obligations by the Progressive Design-Builder;

10. the Progressive Design-Builder has achieved or completed all other conditions identified
in the Contract Documents as a condition to Substantial Completion, if any;

11.the Progressive Design-Builder has paid in full all amounts due<and owing to the
Department pursuant to the Contract Documents that are not in Dispute;

12. there exist no uncured breaches that with the giving of notice or passage of time, or both,
could become a Progressive Design-Builder Default (except any Progressive Design-
Builder Default for which Final Acceptance will affect its cure); and

13. the Progressive Design-Builder has certified to the Department in writing that no overdue
amounts owing to any Subcontractor remain unpaid (except for amounts relating to good
faith disputes).

18.2 Notice of Substantial Completion of a Work Package

Within 10 Business Days following receipt of the Progressive Design-Builder's notice under
Section 18.1 (Substantial Completion of a Work Package), the Department will either:

1. issue a Notice of Substantial Completion; or

2. notify the Progressive Design-Builder of any prerequisites to Substantial Completion that
have yet to be corrected or satisfied.

If the Department notifies the Progressive Design-Builder under clause 2, then the Progressive
Design-Builder shall resubmit its Substantial Completion notice upon correction or satisfaction of
outstanding prerequisites; and the Parties shall continue this process until the Department issues
a Notice of Substantial Completion, the Parties proceed under Dispute Resolution Procedures, or
the Contract is otherwise terminated.

18.3 _Certificate of Final Acceptance of the Project

As a pre-requisite to achievement of Final Acceptance of the Project, the Progressive Design-
Builder shall provide a written certificate to the Department that the following have occurred, with
such supporting documents as the Progressive Design-Builder determines as appropriate or
otherwise as may be required by the Department (the "Certificate of Final Acceptance"):

1. all Work has been performed in accordance with the requirements of the Contract
Documents, and specifically all requirements for Substantial Completion for all Work
Packages have been and remain satisfied;

2. the Project may be operated safely without injury to any Person or damage to the Project
or any other property on or off the Site;

3. the Project is ready to be opened for its intended use and is safe for all users, all points of
entry and exit are in their final configuration, and no further Work will require any lane or
shoulder closure or temporary traffic controls;

4. all Punch List items for all Work Packages have been completed in accordance with their
respective Work Package Amendments and the Contract Documents;

5. all Progressive Design-Builder and Subcontractor personnel, supplies, equipment, waste
materials, rubbish, and temporary facilities not incorporated into the Work have been
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removed from the Site, the Progressive Design-Builder has restored and repaired all
damage or injury arising from such removal to the satisfaction of the Department, and the
Site is in good working order and condition;

6. the Department has received a complete set of Record Drawings in form and substance
required by the Contract, all Governmental Persons with jurisdiction requiring any form of
certification of design, engineering, or construction with respect to the Project have been
provided such certifications, and all warranties, manuals, and other deliverables required
as a condition to Final Acceptance have been provided to the Department;

all submittals and other Federal Requirements have been satisfied;

all Progressive Design-Builder obligations under the Contract Documents (other than
obligations which by their nature are required to be performed after Final Acceptance as
determined by the Department) have been satisfied in full or waived in writing by the
Department;

9. there are no overdue amounts owing to any Subcontractor or Supplier that remain unpaid,
and the Progressive Design-Builder has resolved all, and there are no outstanding claims;
actual, pending, or threatened claims against the Contract' Bond; Liens on any materials,
supplies, or equipment; or stop notices relating to the Project, including claims by Utility
Owners;

10. the Progressive Design-Builder has no reason to believe that any other Person has a valid
claim against the Progressive Design-Builder; the Department, or the Project which has
not been communicated in writing by the Progressive Design-Builder to the Department
as of the date of the certificate;

11.the Progressive Design-Builder has paid.in full all amounts due and owing to the
Department pursuant to the Contract Documents;

12. there is no existing default by the Progressive Design-Builder under any Utility Agreement,
and no event has occurred which, with the passing of time or giving of notice or both,
would lead to a claim relating to the Work or event of default under any Utility Agreement;

13. there exist no uncured breaches that with the giving of notice or passage of time, or both,
could become Progressive Design-Builder Defaults; and

14. all guarantees, warranties, and the Contract Bond are in full force and effect.
18.4 Notice of Final Acceptance

Within 10 Business Days following receipt of the Certificate of Final Acceptance, the Department
will either issue a Notice of Final Acceptance or notify the Progressive Design-Builder of any
prerequisites to Final Acceptance that have yet to be corrected or satisfied. If the Department
notifies the Progressive Design-Builder of outstanding prerequisites, then the Progressive
Design-Builder shall resubmit its Certificate of Final Acceptance upon correction or satisfaction of
outstanding prerequisites, and the Parties shall continue this process until the Department issues
a Natice of Final Acceptance, the Parties proceed under Dispute Resolution Procedures, or the
Contract is otherwise terminated.

18.5 Opening of Sections of Project to Traffic; No Waiver

Opening of portions of the Project to the public prior to Final Acceptance does not constitute
acceptance of the Work or a waiver of any provisions of the Contract Documents.
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19 TITLE; RISK OF LOSS
19.1 Department-Furnished Materials

The Contract Documents may provide that certain materials for the Project are to be provided by
the Department. All Department-furnished materials will be made available during normal
business hours at Department-designated sites. The Progressive Design-Builder shall be
responsible for arranging pick up, inspection, determinations of acceptability, loading, and
transportation of all such materials from Department-designated sites and shall bear the risk of
loss during such activities.

The Progressive Design-Builder shall be responsible for any defects or deficiencies discovered
after any Department-furnished materials are removed from Department-designated sites.

19.2 All Other Goods, Consumables, Materials, Supplies, Equipment,
and Tools

Title to all other goods, consumables, materials, supplies, equipment, and tools which shall have
been delivered to the Site shall pass to the Department, free and clear of all Liens, upon the
sooner of incorporation into the Project or payment by the Department to the Progressive Design-
Builder of invoiced amounts for such good, etc.

Notwithstanding passage of title, the Progressive Design-Builder shall retain sole care, custody,
control, and risk of loss of such goods, consumables, materials, supplies, equipment, and tools
and shall exercise due care with respect thereto as part of the Work until expiration of the Term.

19.2.1 Maintenance, Rebuilding, Repair, Restoration of Damaged
Work

Until the Final Acceptance Date or such other date identified in the Construction Phase
Amendment or a-Work Package Amendment, the Progressive Design-Builder shall maintain,
rebuild, repair,and restore all damaged Work at the Site, whether owned by the Progressive
Design-Builder, the Department, or any-other Person. If such damage was caused by any Person
other than any Progressive Design-Builder-Related Entity, then after exhausting Builder's Risk
Insurance coverage required to be carried by the Progressive Design-Builder (including the
Progressive Design-Builder's obligation to pay any deductibles or self-insured retentions), the
Department shall pay to the Progressive Design-Builder the costs of rebuilding, repairing, and
restoring the damage in excess of the policy limits of the Builder's Risk Insurance coverage by
appropriate Change Order.

If the Progressive Design-Builder fails to satisfy its obligations to maintain, rebuild, repair, or
restore any damaged Work then after five Days' notice, the Department may to take all steps it
deems necessary to satisfy such obligations. The Progressive Design-Builder shall reimburse the
Department for any.costs related to such activities.

19.2.2 Maintenance During Construction

The Department will be responsible for the operation and maintenance of the Right of Way until
execution of the Construction Phase Amendment, whereupon the Progressive Design-Builder
shall assume full responsibility for maintenance of that portion of the Site subject to a Work
Package Amendment. If there are multiple Work Packages, then the Department will relinquish
such other portions of the Site subject to the Work Packages to the Progressive Design-Builder
to assume such maintenance responsibility.
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Upon Final Acceptance, the Department will assume responsibility for the operation and
maintenance of the entire Project, provided that nothing contained herein shall otherwise limit any
Warranty obligations of the Progressive Design-Builder.

20 PAYMENT
20.1 Pre-construction Phase Compensation

The Progressive Design-Builder's compensation for Pre-construction Work performed during the
Pre-construction Phase shall be an amount ("Pre-construction Phase‘Compensation") equal to
the hourly rates set forth in Exhibit D (Hourly Rates) for the personnel performing the Pre-
construction Work multiplied by number of hours worked by such personnel on the Pre-
construction Work, plus actual and documented direct costs incurred in performing Pre-
construction Work. However, in no event shall the Pre-construction Phase Compensation exceed
the initial or amended Pre-construction Compensation.Cap for any Pre-Construction Phase
Amendment. The rates in Exhibit D shall be the rates identified in Form PF of the Proposal subject
to adjustment by the Department through Pre-construction Phase Amendments.

2011 Payment of Pre-construction Phase Compensation

No later than the tenth day of each calendar month during the Pre-construction Phase, the
Progressive Design-Builder shall invoice the Department for payment of Pre-construction Phase
Compensation earned in the prior month.

Each monthly invoice shall be supported by such information substantiating the Progressive
Design-Builder's right to payment as the Department shall reasonably.require, in a form Approved
by the Department. The invoice shall include:

costs of labor;

progress of the Pre-construction Work; and

duly executed conditional waivers of rights to make claim against the Contract Bond from
the Progressive Design-Builder-and all Subcontractors, establishing timely payment or
satisfaction of the payment requested by the Progressive Design-Builder in the previous
invoice.

The _Department shall make payment in the amount due to the Progressive Design-Builder not
later than 14 days after the Department's approval of the invoice.

If an invoice is received after the date for such invoice set forth in this Section 20.1.3, then
payment shall be made by the Department as part of the subsequent payment.

20.2 Total Construction GMP

20.21 Generally

The Progressive Design-Builder shall only be entitled to compensation for Construction Work to
the extent such Construction Work has been authorized pursuant to an executed Work Package
GMP. Each Work Package shall have a Work Package GMP and the Total Construction GMP
shall be the sum of the Work Package GMPs for all executed Work Packages.
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20.2.2 Progress, Invoicing, and Payment

20.2.21 Request for Construction Payment

The Progressive Design-Builder shall submit a Request for Construction Payment in a form
Approved by the Department, including all of the information required by the Department under
the Construction Phase Amendment, Work Package Amendment, and this Section 20.2,
containing the amount claimed to be payable for Construction Work 100% completed (by
reference to the Schedule of Values and the “cost-loaded” Baseline Work Package Schedule)
plus amounts due under executed Change Orders.

If Construction Work advances under multiple Work Packages, then the Progressive Design-
Builder shall itemize all amounts payable by reference to the respective Work Package but submit
only one monthly Request for Construction Payment.

The Department and Progressive Design-Builder shall meet to review the Request for
Construction Payment to resolve any outstanding issues regarding activities for which payment
is sought. The Progressive Design-Builder shall submit .a revised' Request for Construction
Payment to address any outstanding issues identified by the Department.

The Department will pay the amount ultimately agreed under reach Request for Construction
Payment as and when required under each-Work Package Amendment.

20.2.2.2 Progressive . Design-Builder . Certification  of
Construction Payment

Each Request for Construction Payment shall be certified by the Project Manager, and with
respect to a Request for Construction Payment relating to design Work, the Design Manager.
Such certification shall provide that all amounts being requested are true and correct, the required
level of testing and inspection is complete, all certifications of compliance are submitted, the Work
is completed in accordance with the Contract Documents, and there is no outstanding
Nonconforming Work for which' payment is being requested. No Request for Construction
Payment will be processed without such certification.

20.2.2.3 Documents Required to be Provided with the
Request for Construction Payment

All documents reasonably requested by the Department shall be submitted with each Request for
Construction Payment application, including the following. No Request for Construction Payment
will be processed without all such documents:

1. conditional ‘waivers of right to make claims against the Contract Bond from each
Subcontractor;
a Progress Report;

documentation supporting the direct allowable payments by the Department to Utility
Owners pursuant to Section 10.1 (Generally), and

4. a Schedule Update.

20.2.3 Withholding

No payment will be made for activities that are incomplete. Payment will not be made for
Nonconforming Work unless the Department agrees that a pay adjustment may be made for
Nonconforming Work in accordance with Section 16.2 (Nonconforming Work Pay Adjustment).
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20.2.4 Partial Payment for Material Delivered to the Site

Upon application by the Progressive Design-Builder and Approval by the Department, payments
for the Actual Cost of certain materials may be made to the Progressive Design-Builder prior to
incorporation of such material in the permanent Work. The Progressive Design-Builder shall
include with any such request such documents as the Department may require (e:g., bills of sale,
evidence of suitability, etc.).

All costs associated with handling, transportation, and storage of material, are borne by the
Progressive Design-Builder.

20.3 Prompt Payment to Subcontractors

All first-tier Subcontracts shall provide for the payment of Subcontractors and Suppliers of all
undisputed amounts (less retentions, offsets, and deductions under the Subcontract or allowed
by Law) for satisfactory performance of subcontracted work no later than 10 Days after receiving
payment from the Department for such work or sooner if required by applicable Law.

Within 15 Days after receiving payment from the Department and for each Subcontract, the
Progressive Design-Builder shall submit to the Project Director a "Certificate of Subcontractor
Work and Payment,” KDOT Form No. 1010, certifying that payment was made to such
Subcontractors in accordance with this Section 20.3.

The Department shall have no obligation to pay or to. see to the payment of money to a
Subcontractor, except as may otherwise be required by Law.

The Department may seek other remedies, under this Contract, under KDOT Specification
Section 109 and associated Special Provisions, @and as allowed under applicable Law, for the
Progressive Design-Builder's or its Subcontractors' failure to comply with these "prompt payment"
obligations.

20.4 _Final Payment

20.4.1 Application for Final-Payment

Following the Department's issuance of a Notice of Final Acceptance pursuant to Section 18.4
(Notice of Final Acceptance), the Progressive Design-Builder shall prepare and submit an
Application for Final Payment to the Department showing the proposed total amount due the
Progressive Design-Builder.

In addition to meeting all other requirements for invoices hereunder, the Application for Final
Payment shall include the written consent by the Surety to such payment and such other
documentation as the Department may reasonably require. Prior applications and payments shall
be subject to correction in the proposed Application for Final Payment.

It is the Parties' intent that the amount of the Final Payment consists almost entirely in the value
of the ' Work on the Punch Lists across all Work Packages, modest administrative charges to
finalize and deliver the Record Drawings and other Project close-out documentation, at-cost
demobilization expenses, and final accounting of Shared Provisional Sums under Section 2.4.2
(Provisional Risks).

The Department will review the Progressive Design-Builder's proposed Application for Final
Payment, responding with changes, corrections, or requests for additional information or
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documentation. The Progressive Design-Builder shall resubmit its proposed Application for Final
Payment upon responsive changes, corrections, or documentation, and the Parties shall continue
this process until the Department Approves the Application for Final Payment.

The Progressive Design-Builder's receipt of Final Payment shall constitute a waiver and release
of Claims by the Progressive Design-Builder, for itself and for all Progressive Design-Builder-
Related Entities, against the State, and in particular the Department, and any of its employees,
officers, directors, commissioners and officeholders, agents, representatives, consultants,
attorneys, successors, and permitted assigns, except for Claims the Progressive Design-Builder
has already submitted to the Department.

20.5 Rightto Stop Work if Undisputed Payment is Not Made

The Progressive Design-Builder shall have the right to stop Work if the Department fails to make
an undisputed payment due hereunder within 30 Days after receipt of notice of nonpayment. Any
such Work stoppage shall be deemed a suspension for purposes of Section 24.1 (Suspension for
Convenience).

20.6 Appropriations

The obligation of the Department to pay all amounts due and owing or scheduled to become due
and owing from the Department to the Progressive Design-Builder hereunder, is a contractual
commitment of the State of Kansas and does not constitute a debt, pledge of the faith, credit, or
taxing power, or any other pledge of the State of Kansas or-any political subdivision thereof. The
Department has no taxing power. The Progressive Design-Builder has no taxing power, nor any
other right to have taxes levied or to compel appropriations by the Kansas State Legislature for
any payment of any amounts due and owing or scheduled to become due and owing from the
Department to the Progressive Design-Builder hereunder.

21 RELIEF & COMPENSATION
21.1 _Relief Events

2111 Relief Event Defined

The occurrence of any of the following events during the Construction Phase shall constitute a
"Relief-Event" for which the Progressive Design-Builder shall be entitled to seek adjustments to
the Baseline Work Package Schedule or the applicable Work Package GMPs may be allowed
under the Risk Register or otherwise pursuant to this Section 21 and Section 22 (Change Orders):

the occurrence of a Risk Register Event that is identified as a Department Risk;

2. the occurrence of a Provisional Risk Register Event that is subject to relief, upon
exhaustion of the Provisional Sum;

3. .a Change in Law;
a Department-Caused Delay;

unavoidable delays arising from a suspension order pursuant to Section 24.1 (Suspension
for Convenience);

6. uncovering, removing, and restoring Work, to the extent additional costs or time are
provided for in Section 12.3.1 (Obligation to Uncover Finished Work);

7. discovery at, on, or under the Right of Way (after acquired) of any Differing Site Conditions:
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a. not known to the Progressive Design-Builder prior to the effective date of the Work
Package where the scope of the Work includes the affected portion of the Right of
Way; or

b. that would not have become known to the Progressive Design-Builder by undertaking
a reasonable investigation;

8. discovery at, on, or under the Right of Way (after acquired) of any Item of Archaeological
or Biological Significance:

a. not known to the Progressive Design-Builder prior to the effective date of the Work
Package Amendment where the scope of the Work includes the affected portion of the
Right of Way; or

b. that would not have become known to the Progressive Design-Builder by undertaking
a reasonable investigation;

9. Force Majeure Events; and

10. discovery at, on, or under the Right of Way (after acquired).of any Hazardous Materials
not constituting a release of Hazardous Materials by a Progressive Design-Builder-
Related Entity:

a. not known to the Progressive.Design-Builder prior to the effective date of a Work
Package Amendment wherethe scope of the Work includes the affected portion of the
Right of Way; or

b. that would not have become known to the Progressive Design-Builder by undertaking
a reasonable investigation.

21.1.2 Limitations on Relief'Events

None of the foregoing events described in Section 21.1.1 (Relief Event Defined) shall be deemed
a Relief Event to the‘extent that performance of the Work would have been suspended, delayed,
or interrupted by any other cause, including the negligence, reckless or willful misconduct, act or
omission, or breach or violation of applicable Law, Governmental Approval, or contract (including
any Contract'Document) by the Progressive Design-Builder or any Progressive Design-Builder-
Related Entity on any. part of the Project.

For those Relief Events for which the Progressive Design-Builder is afforded additional time for
performance (or excuse from performance for a period of time), delays are measured as direct
delays to the Critical Path on the affected Baseline Work Package Schedule.

For those Relief Events for which the Progressive Design-Builder is afforded an increase in the
Work Package GMP for any Work Package the amount of the additional compensation shall equal
the increased Actual Costs incurred by and necessary for Progressive Design-Builder's
performance in accordance with the Contract Documents, or actual time or quantities under unit
prices for the same; if so identified.

Without limiting the Progressive Design-Builder's general duty of mitigation under Section 2.4
(Risk Register) or those criteria expressed in any of the foregoing events described in Section
21.1.1 themselves, Relief Events shall be limited to the extent that the adverse effects of the Relief
Event could have been avoided by the exercise of caution, due diligence, or reasonable efforts
by the Progressive Design-Builder or any Progressive Design-Builder-Related Entity acting in
accordance with Standards of the Industry in all circumstances to the extent possible, including
by Redeploying.
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If the Progressive Design-Builder seeks relief for Force Majeure Events or Relief Events that are
caused, extended, exacerbated, or otherwise informed by the occurrence of a Force Majeure
Event, or if any costs are covered by insurance required to be placed under this Contract
(regardless of whether the Progressive Design-Builder has actually obtained such. insurance),
then the Progressive Design-Builder shall only be entitled to seek adjustments to the Baseline
Work Package Schedule and not to any increase in a Work Package GMP for.a Work Package;
provided, however, that nothing in this Section 21.1.2 shall be construed to preclude the
Progressive Design-Builder's recourse to any insurance policy or coverages.

21.2 Relief Event Claims

21.21 Relief Event Notice

The Progressive Design-Builder shall provide notice to the Department within 15 Days after the
date on which the Progressive Design-Builder first knew or.should have known that a Relief Event
occurred or is imminent (the "Relief Event Notice"). The Relief Event-Notice shall include a
reasonably detailed description of the Relief Event, relevant circumstances, an initial estimate of
the approximate number of Days of delay to the Critical Path of affected Baseline Work Package
Schedules, if any, and the approximate additional costs the Progressive Design-Builder will incur
as a result of the Relief Event. The Relief Event Notice shall also describe the efforts of the
Progressive Design-Builder that have been (or are going to be) undertaken to overcome, remove
the Relief Event, or to mitigate the adverse effects of the Relief Event.

If the Progressive Design-Builder fails to deliver the Relief Event Notice within such 15 Days, then
the Progressive Design-Builder shall have irrevocably and forever waived and released the
portion of any Claim or right to relief for the adverse effect attributable to the Relief Event occurring
before the date of actual delivery of a Relief Event Notice.

21.2.2- Request for Change Order

The Progressive Design-Builder shall submit to the Department a Request for Change Order
(RCO) within 30-Days after submitting the Relief Event Notice. The RCO shall include:

1. all requirements of Section 22.2 (Contents of Change Orders); and
2. to the extent not repetitive of clause 1:

a. the Relief Event; including a detailed description, whether it is a Risk Register Event
(with annotation to the Risk Register, if yes), the date of its occurrence, and its
duration;

b. the adverse effect of the Relief Event on the Progressive Design-Builder's ability to
perform any of its obligations under this Contract,

c. analysis of the effects of the Relief Event on the relevant Baseline Work Package
Schedule’s Critical Path; and

d. the specific relief sought (including, where applicable, by reference to the Risk
Register).

If the Progressive Design-Builder fails to deliver the RCO within such 30 Days, the Progressive
Design-Builder shall have irrevocably and forever waived and released any Claim or right to relief
for the adverse effect attributable to the Relief Event occurring before the date of actual delivery
of a Relief Event Notice.
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21.2.3 Good Faith Efforts

The Department and the Progressive Design-Builder will use good faith efforts to agree on the
extent to which the Progressive Design-Builder is entitled to cost, schedule, or performance relief,
as may be applicable, as a result of any such Relief Event.

Once the Parties have mutually agreed as to the Progressive Design-Builder's entitlement to cost
relief, they shall enter into a Change Order reflecting their agreement as to the adjustment in the
applicable Work Package GMP pursuant to Section 22 (Change Orders).

21.3 Waiver

The rights and remedies set forth in this Section 21 shall be the Progressive Design-Builder's sole
and exclusive rights and remedies upon the occurrence or due to the effects of a Relief Event,
and the Progressive Design-Builder hereby waives all other rights and remedies at law and/or in
equity that it might otherwise have against the Department on account of a Relief Event.

21.4 Assumption of Risk
Except as otherwise expressly provided in the Contract Documents, the Progressive Design-
Builder:
1. acknowledges and accepts all risks, responsibilities, obligations, and liabilities in
connection with performance of the Work and delivery of the Project; and

2. is not entitled to make any claim under the Contract Documents, at law, or in equity against
the Department, or the State for any losses suffered in connection with the Project, the
Work, or the Contract Documents.

22 CHANGE ORDERS

This Section 22 sets forth the requirements for abtaining all Change Orders under this Contract.
The Progressive’ Design-Builder hereby acknowledges and agrees that the Total Construction
GMP constitutes full compensation for performance of all of the Construction Work, subject only
to those exceptions specifiedin Section 21 (Relief. & Compensation) and this Section 22.
221 Change Orders Constraints

A-Change Order shall not be effective for any purpose unless executed by the Department.
Change Orders may be issued only for the following purposes (or combination thereof):

1. to modify the Work;

2. torevise a Completion Deadline; or

3. to revise a Work Package GMP.

22.2 Contents of Change Orders

The Progressive Design-Builder shall prepare a form of Change Order for the Department's
Approval, conforming in all respects to the requirements and constraints in this Section 22 and,
as it pertains to Change Orders due to Relief Events, Section 21 (Relief & Compensation).

Each RCO and Change Order shall document the following, at a minimum:
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1. Scope of Work: The scope of work shall describe in detail satisfactory to the Department
all additional or changed (or both) activities to be authorized by the Change Order.

2. Cost Estimate: The cost estimate shall set out the estimated costs in such a way that a
fair evaluation can be made, acceptable to the Department, consistent with' the Change
Order pricing constraints and requirements set forth in Exhibit | (Change Order Pricing).

3. Time Impact Analysis: For Change Orders contemplating Construction Work, if the
Progressive Design-Builder claims that such event, situation, or change affects the Critical
Path affecting a Completion Deadline, it shall provide a time impact analysis as to each
affected Baseline Work Package Schedule, indicating all activities represented or affected
by the change, with activity numbers, durations, predecessor and successor activities,
resources and cost, and with a narrative report, in a form satisfactory to the Department,
which compares the proposed new schedule to the then-current Baseline Work Package
Schedule (statused as to Construction Work completed and not in dispute), as
appropriate. The time impact analysis shall only propose to modify.the activities that have
been impacted by the event, situation, or change to justify the extension.

4. Justification. Each RCO shall include a justification detailing all causes of the proposed
change, making specific reference to the applicable provisions of this Section 22 which
permit a Change Order to be issued, and describing the data and documents which
establish the necessity of such proposed change.

5. Other Supporting Documentation: The Progressive Design-Builder shall provide other
supporting documentation as required by the Department.

22.2.1 Disposition; Incomplete Request for Change Orders

The Department may reject the Progressive Design-Builder's claim at any point in the process.
The Department's failure-to respond to any RCO within 14 Days of delivery shall be deemed
rejected.

The Department shall have no obligation to review the supporting documentation associated with
any RCO until.a complete RCO is provided.

Excepting only amendments to the Contract, only complete Change Orders executed by the
Department shall change the Total Construction GMP, adjust any Work Package GMP, or extend
any Completion Deadline.

22.2.2 Performance of Changed or Extra Work without a Change
Order

If the Progressive Design-Builder undertakes any extra or changed work without receiving a
Change Order executed by the Department, the Progressive Design-Builder shall be deemed to
have performed such work voluntarily, without right to a Change Order. In addition, the
Progressive Design-Builder may be required to remove or otherwise undo any such work at its
sole cost.

22.2.3 Procedure for Department Initiated Change Orders

If the Department desires to evaluate whether to initiate a Change Order, the Department may,
at its discretion, issue a Request for Change Proposal.

Within seven Days after the Progressive Design-Builder's receipt of a Request for Change
Proposal, the Department and the Progressive Design-Builder shall consult to define the
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proposed scope of the change, including rough order of magnitude of cost and time impacts, if
any, as relates to Construction Work.

Within seven Days after the consultation meeting, the Department shall notify the Progressive
Design-Builder whether the Department desires the Progressive Design-Builder to prepare a
Change Order. The Department may require the Progressive Design-Builder to account for
impacts on the Baseline Work Package Schedule or to keep the Baseline Work Package
Schedules but reflect additional Acceleration Costs to meet existing Completion Deadlines.

If requested by the Department, the Progressive Design-Builder shall prepare and submit to the
Department for Approval a Change Order within 21 Days after receipt of the Department's
notification seeking a Change Order, complying with all applicable requirements of Section 22.4
(Pricing of Change Orders), and incorporating all requests made by the Department. The
Progressive Design-Builder shall bear the cost of developing the Change Order form, including
any modifications requested by the Department.

If the Department and the Progressive Design-Builder agree that a.change in the requirements
relating to the Work has occurred but disagree as to whether the change justifies additional
compensation or time, or disagree as to the amount of any change to be made to a Work Package
GMP or a Completion Deadline, the Department may, in its sole discretion, issue a Department-
Directed Change to the Progressive Design-Builder to proceed with the performance of the Work
requested.

22.3 Certain Limitations for all Change Orders

22.3.1 Limitation on Work Package GMP Increases

Any increase in a Work Package GMP pursuant to Section 21 (Relief & Compensation) and this
Section 22 shall exclude:

1. costs caused by a breach of contract or fault or negligence, or act or failure to act of any
Progressive Design-Builder-Related Entity;

2. costs that could reasonably have been-avoided by the Progressive Design-Builder,
including by Redeploying; and
3. costs for any rejected Work which failed to meet the requirements of the Contract
Documents and any hecessary remedial Work.
22.3.2 Limitation on Time Extensions

Any extension of a Completion Deadline pursuant to Section 21 (Relief & Compensation) and this
Section 22 shall exclude any delay to the extent that it:

did not impact the Critical Path affecting a Completion Deadline;

was due to'the fault or negligence, or act or failure to act of any Progressive Design-
Builder-Related Entity; or

3. could reasonably have been avoided by the Progressive Design-Builder, including by
Redeploying.

The Progressive Design-Builder shall demonstrate to the Department's satisfaction that the
change in the Work (or other event or situation which is the subject of the Change Order request
seeking a change in a Completion Deadline) has caused or will result in an identifiable and
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measurable disruption of the Work, impacting a Critical Path activity affecting a Completion
Deadline.

22.3.3 Limitation on Delay Costs

Before the Progressive Design-Builder may obtain any compensation for delay costs, the
Progressive Design-Builder shall have demonstrated to the Department's satisfaction that:

1. the Baseline Work Package Schedule in fact sets forth a reasonable method for
completion of the Work;

2. the damages giving rise to the delay costs could not reasonably have been avoided by
the Progressive Design-Builder, including by Redeploying; and

3. the Progressive Design-Builder has suffered or will suffer Actual Costs due to such delay,
each of which costs shall be justified and documented in a manner satisfactory to the
Department.

22.3.4 Limitation on Acceleration Costs

Acceleration Costs shall be compensable hereunder only with express, written direction by the
Department to the Progressive Design-Builder to accelerate its efforts and evidenced by Change
Orders issued by the Department.

22.3.5 No Disruption Damages

Disruption Damages, whether from a single event, multiple or repetitive events, or continual
events are not allowed or recoverable under the Contract.

22.4 Pricing of Change Orders

The Department and.the Progressive Design-Builder (on its own behalf and on behalf of its
Subcontractors) shall endeavor to negotiate, in good faith, a reasonable cost for each Change
Order. If compensation amounts or methodologies for compensation for a particular Relief Event
is provided forin the Risk Register, then such compensation shall be determined in such amount
or by such methodology. If the Risk Register.does not address compensation or compensation
methodologies for a particular Relief Event, and the Department and the Progressive Design-
Builder cannot agree on the terms of pricing of a Change Order, then compensation, if any, for
such.Relief.Event shall be determined pursuant to the Dispute Resolution Procedures contained
in‘'Section 23 (Partnering & Disputes).

22.5 No Release or Waiver

22.51 Extension of Time for Performance

No extension of time granted hereunder shall release the Progressive Design-Builder's Surety
from its obligations. The Department shall not be deemed to have waived any rights under this
Contract as the result of any grant of an extension of any Completion Deadline, any acceptance
of performance of any part of the Work after a Completion Deadline, or the making of any
payments to the Progressive Design-Builder after such date.

22.5.2 No Change Order Based on Course of Conduct or Order by
Unauthorized Person
No course of conduct or dealings between the parties, nor express or implied acceptance of

alterations or additions to the Work, and no claim that the Department has been unjustly enriched
shall be the basis for any claim, request for additional compensation, or extension of a Completion
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Deadline. Further, the Progressive Design-Builder shall undertake, at its risk, work included in
any request, order, or other authorization issued by a Person in excess of that Person'’s authority
as provided herein or included in any oral request. The Progressive Design-Builder shall be
deemed to have performed such work as a volunteer and at its sole cost. In addition, the
Department may require the Progressive Design-Builder to remove or otherwise undo any such
work, at the Progressive Design-Builder's sole cost.

23 PARTNERING & DISPUTES
23.1 Partnering

The Department intends to encourage the use of an extensive partnering program among the
Department, the Progressive Design-Builder, its Subcontractors, and other stakeholders where
appropriate. The partnering relationship will be structured<to draw on the strengths of each
organization to identify and achieve reciprocal goals. The objectives include effective and efficient
Project performance and completion on schedule, within budget and.in.accordance with the
Contract Documents.

The Department anticipates a partnering effort involving executive management, Project
management, Project staff and others. The Progressive Design-Builder shall pay all costs
associated with effectuating the partnership.

23.2 Dispute Resolution

23.21 Intent

It is the intent of the Parties that these Dispute resolution provisions contained in this Section 23.2
shall apply only in the event that the Department-Progressive Design-Builder Dispute resolution
efforts through partnering under Section 23.1 (Partnering) are not successful. The provisions of
this Section 23.2 shall'apply to all Disputes arising out of the Work that are not so resolved, except
as expressly provided to the contrary in the Contract Documents.

23.2.2 Dispute Resolution Procedure

When a Dispute arises between the Progressive Design-Builder and the Department, and the
Parties have been unableto resolve the issue through the partnering process under Section 23.1
(Partnering), the Parties agree to use the following procedure, the completion of which is a
condition precedent to either Party pursuing any litigation to resolve the matter in a Dispute:

1. The Progressive Design-Builder shall submit a claim to the Project Director. The Project
Director will issue a written decision within 21 Days, accepting or denying the claim, in
whole or in part.

2. If dissatisfied with the Project Director's decision, the Progressive Design-Builder may
appeal the decision in writing to the Bureau Chief of Construction and Materials within 15
Days after receiving the Project Director's decision. The Bureau Chief of Construction and
Materials'will issue a written decision within 30 Days after holding an informal settlement
hearing with all Parties.

3. If dissatisfied with the Bureau Chief of Construction and Materials' decision, the
Progressive Design-Builder may appeal the decision in writing to the State Transportation
Engineer within 15 Days after receiving the Bureau Chief of Construction and Materials'
written decision.
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a. The State Transportation Engineer will hold a formal, final administrative hearing, or
will appoint another hearing officer or a hearing panel to hold a formal, final
administrative hearing regarding the Disputed matter.

1) The State Transportation Engineer has sole discretion to conduct the final
administrative hearing or appoint another hearing officer or a‘ panel for this
purpose. Any hearing officer may be a Department employee ora non-department
employee. Any panel may consist of Department employees, non-Department
employees, or a combination thereof.

2) If the Progressive Design-Builder requests a non-Department hearing officer or
panel and the State Transportation Engineer grants this request, both Parties will
share equally the expense of the outside hearing.officer or panel.

b. The State Transportation Engineer will issue a final agency decision whether the State
Transportation Engineer conducts the hearing or appoints a hearing officer or panel to
conduct the final administrative hearing. If a-hearing officer or.a panel conducted the
final administrative hearing, the State Transportation Engineer will issue the agency's
final decision after:

1) reviewing the State Transportation Engineer-appointed hearing officer's or panel's
decision; and

2) concurring in the decision‘or.modifying the decision as the State Transportation
Engineer deems best.

c. The State Transportation Engineer's decision.under this Section 23.2.2 represents
Department final agency action under the Kansas Act for Judicial Review and Civil
Enforcement of Agency Actions K.S.A. 8 77-601 et seq.

4. Hearing Procedures:

a. Informal, settlement hearing: For purposes of this Section 23.2, the Bureau Chief of
Construction and Materials may hold an informal hearing by document submission, by
phone or web-based meeting (e.g., Webex, Teams, Zoom, etc.), or by meeting with all
Parties in person. These informal hearings are considered settlement negotiations.
Documents submitted at these meetings and the Department representative's decision
are part of the‘agency record; however, the discussions at these meetings are
confidential. Parties may have legal counsel present. There are no formal rules of
evidence.

b.  Formal, final administrative hearing: Such hearing will take the following form, and
shall be subject to the following rules and requirements, unless the Parties agree
otherwise in writing:

1) Before the hearing, each Party shall submit a written statement to the hearing
officer/panel, identifying the issues in dispute (questions of law and questions of
fact).

2) A court reporting service will record the hearing. A Party may request a written
transcript of the proceeding at that Party's expense.

3) All witnesses will testify under oath.

4) A Party may have legal counsel present. Counsel has the right to examine all
witnesses.

5) Formal rules of evidence do not apply. While hearsay is admissible generally, the
hearing officer/panel may require further substantiation or authentication of
hearsay evidence, and if so required, the Party presenting such hearsay evidence
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shall further substantiate or authenticate such evidence or withdraw its
presentation of such evidence.

6) Legal counsel may present a Party's arguments; however, these arguments are
not evidence. Thus, for the hearing officer/panel to consider these arguments,
counsel's arguments must be supported by witness testimony, documentation
provided to the hearing officer/panel, or both.

7) The agency record will consist of the hearing transcript, all documentation
submitted to the hearing officer or panel pertaining to the matter in Dispute, and all
documentation the hearing officer or panel and State Transportation Engineer
considered in reaching a decision.

5. Time Period for Filing Appeals; Waiver: The Progressive Design-Builder shall file all
appeals of the State Transportation Engineer's final agency action within 15 Days after
issuance by the State Transportation Engineer's decision, or obtain the reviewing State
Transportation Engineer's approval, prior to expiry of such 15 Day period, to file the appeal
outside the 15-Day period. If the Progressive Design-Builder fails to file the appeal within
the required 15 Days or fails to obtain a time extension, the Progressive Design-Builder
waives the right to appeal the Claim and shall be deemed to have accepted the State
Transportation Engineer's final agency action.

6. Time period for Department Decisions; Delay: If the Project Director or Bureau Chief of
Construction and Materials fail to issue.a decision within 'the Days permitted under this
Section 23.2.2 clause 1, or within any additional time the Progressive Design-Builder and
the Department had agreed upon'in writing, the Progressive Design-Builder may treat the
Claim as denied, and appeal to the next level of review.

23.2.3 Additional Requirements for Subcontractor Demands

For purposes of this Section 23.2;a "Subcontractor Demand" means any claim by a Subcontractor
or Supplier of any tier against the Progressive Design-Builder that results directly from Work
provided by any such Subcontractor under the Contract Documents. If the Progressive Design-
Builder pursues-a Claim against the Department that includes a Subcontractor Demand, the
following additional conditions shall apply:

1. The Progressive Design-Builder shall identify clearly in all submissions pursuant to this
Section 23.2 that portion of the Claim that involves a Subcontractor. Any Claim under this
Section 23.2 involving Subcontractor Demands shall be considered incomplete if it is not
accompanied by such analysis and the following documents and certificates.

2. The Progressive Design-Builder shall include, as part of its submission pursuant to this
Section 23.2, a certification in a form provided by, or acceptable to the Department by the
Subcontractor's officer, partner, or authorized representative with authority to bind the
Subcontractor and with direct knowledge of the facts underlying the Subcontractor’s
Demand asserting the factual and contractual basis of the Subcontractor Demand,
justification as to entitlement, and amount of money and time sought.

3. The Progressive Design-Builder shall also submit a certification that:

a. the Progressive Design-Builder has investigated the basis of the Subcontractor
Demand and has determined that all such Subcontractor claims or demands are
justified as to entitlement and amount of money and time requested, and has reviewed
and verified the adequacy of all back-up documentation;
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b. the Subcontractor Demand has been prepared and submitted in accordance with the
terms of the Contract Documents and applicable Subcontracts and contains all
information required by the Contract Documents and applicable Subcontracts; and

c. the Progressive Design-Builder has no reason to believe and does not believe that the
factual basis for the Subcontractor Demand is falsely represented.

4. At any informal hearing on a Dispute that includes one or more Subcontractor Demands,
the Progressive Design-Builder shall require that each Subcontractor that is involved in
the Dispute make available an authorized representative with actual knowledge of the
facts underlying the Subcontractor Demand to assist in presenting the Dispute and to
answer questions raised by the Department's representatives. Such Subcontractor
assistance shall be limited to presenting the specific facts underlying the Subcontractor
Demand and the answering of questions raised by the Department and Progressive
Design-Builder's representatives.

5. Failure of the Progressive Design-Builder to assert timely and completely a Subcontractor
Demand as part of any Claim and on behalf of any. Subcontractor or Supplier at the time
of submission of Progressive Design-Builder's Claims, as provided hereunder, shall
constitute a release of the Department by the Progressive Design-Builder on account of
such Subcontractor Demand.

6. The Progressive Design-Builder.shall.require in all Subcontracts that all Subcontractors
and Suppliers of any tier:

a. agree to submit Subcontractor Demands to the Progressive Design-Builder in a proper
form and in sufficient time to allow processing by the Progressive Design-Builder in
accordance with this Section 23.2;

b. agree to be bound by the terms of this Section 23.2 to the extent applicable to
Subcontractor Demands;

c. agree that, to the extent a Subcontractor Demand is involved, completion of all steps
required under this Section 23.2 shall be a condition precedent to pursuit by the
Subcontractor of any other remedies permitted by Law; and

d. agree that the_existence of a Dispute resolution process for Disputes involving
Subcontractor Demands shall not be deemed to create any claim, right, or cause of
action by any Subcontractor or Supplier against the Department.

7. Notwithstanding the foregoing, this Section 23.2 shall not apply to the following:

a. any Subcontractor claim between Subcontractors and the Progressive Design-Builder
that is not actionable by the Progressive Design-Builder against the Department;

b. any Subcontractor Demand or claim based on remedies expressly created by statute;
any Subcontractor Demand that is covered by insurance; or
d. any Subcontractor claim that is actionable only against a surety.

23.24 Cooperation

The Parties shall diligently cooperate with one another and shall perform such acts as may be
necessary to obtain a prompt and expeditious resolution of any Dispute.
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23.2.5 Participation in Other Proceedings

The Progressive Design-Builder agrees that, at the Department's request, the Progressive
Design-Builder will allow itself to be joined as a participant in any arbitration, court, or other legal
proceeding that involves the Department and any other third party participant as relates to the
Project. This provision is for the benefit of the Department and not for the<benefit of the
Progressive Design-Builder or any other Person.

23.2.6 Items Not Subject to the Dispute Resolution Procedures

The Progressive Design-Builder acknowledges and agrees that the Progressive Design-Builder
may not seek recourse under the Dispute Resolution Procedures, nor shall have a claim at Law,
for any exercise of the Department's sole discretion (or words of like.import), and those oversight
and other matters with respect to the Project that result in certain rights in favor of the Department
by virtue of the Progressive Design-Builder's Engineer's obligations resulting from its license (i.e:,
that inure to the benefit of the Department rather than the Progressive Design-Builder).

23.2.7 Waiver of Non-Monetary Relief

Notwithstanding anything to the contrary in the Contract Documents, and to the maximum extent
permitted under applicable Law, the Progressive Design-Builder shall have no right to seek, shall
not seek, and irrevocably waives and relinquishes any right to, non-monetary relief against the
State, and in particular the Department,.and any of its employees, officers, directors,
commissioners and officeholders, agents, representatives, consultants, attorneys, successors,
and permitted assigns.

24 SUSPENSION
241 Suspension for Convenience

The Department may, at any time and for any reason, by written notice, order the Progressive
Design-Builder to suspend all or any part of the Work required under the Contract Documents for
the period of time that the Department deems appropriate for the convenience of the Department.
The Progressive Design-Builder shall promptly comply with any such written suspension order.
The Progressive Design-Builder shall promptly-recommence the Work upon receipt of written
notice from the Department directing the Progressive Design-Builder to resume Work.

24.2  Suspension for Cause
The Department has the authority by written order to suspend the Work without liability to the
Department wholly or.in part for the Progressive Design-Builder's failure to:

1. correct conditions unsafe for the Project personnel or general public;

2. comply with any Governmental Approval, Law, or otherwise carry out the requirements of
this Contract;

carry out.directives or orders of the Department;
comply with environmental requirements or requirements contained in an Approved Plan;

remave an employee whom the Department has requested be removed pursuant to
Section 6.1 (Employee Performance Requirements); or
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24.3 Progressive Design-Builder Responsibilities during Suspension

During periods that Work is suspended, the Progressive Design-Builder shall continue to be
responsible for the Work, and shall prevent damage or injury to the Project and other facilities in
the Project vicinity, provide for drainage, obtain and maintain compliance with all Governmental
Approvals, maintain all Progressive Design-Builder-provided insurance and bonds, and erect
necessary temporary structures, signs, or other facilities required to maintain the Project and other
facilities in the Project vicinity. During any suspension period, unless otherwise. directed by the
Department, the Progressive Design-Builder shall continue to be responsible for maintenance of
traffic in accordance with the Approved Maintenance of TrafficPlan and any. additional
requirements in the Construction Phase Amendment or Work Package Amendment and for
maintenance during construction in accordance with the Contract. If only part of the Work is
suspended, the Progressive Design-Builder shall be entitled to‘payment for the costs allocated to
the Work not suspended.

25 BREACH OF CONTRACT

251 Breach of Contract by the Progressive Design-Builder:
Termination for Cause/Default

251.1 Events of Breach and Default

The Progressive Design-Builder shall be in breach under the Contract upon the occurrence of any
one or more of the following events or conditions:

1. The Progressive Design-Builder fails following authorization. by the Department to begin
the Work under the Contract Documents.

2. The Progressive -Design-Builder fails to perform the Work with sufficient resources to
ensure the prompt completion thereof.

3. The Progressive Design-Builder fails to perform the Work in accordance with the Contract
Documents, refuses to remove and replace rejected materials or Nonconforming or
unacceptable Work, or fails to.remove and replace workers as directed by the Department
under Section 6.1 (Employee Performance-Requirements).

4. The Progressive Design-Builder discontinues or suspends the prosecution of the Work
wrongfully or for reasons not permitted in the Contract.

5. The Progressive Design-Builder fails to resume performance of Work, which has been
suspended or stopped, within a reasonable time after receipt of notice from the
Department to do so or (if applicable) after cessation of the event preventing performance.

6. The Progressive Design-Builder breaches any other agreement, representation, or
warranty contained in the Contract Documents, or the Progressive Design-Builder fails to
perform any other obligation under the Contract Documents.

7. The Progressive Design-Builder fails to provide and maintain the required insurance,
Contract Bond, or other required securities.

8. The Progressive Design-Builder assigns or transfers the Contract Documents or any right
or interest therein, contrary to Section 31.2.1 (Assignment).

9. The Progressive Design-Builder fails, without good cause, to make payment when due for
labor, equipment, or materials in accordance with the Contract Documents, its agreements
with Subcontractors, and applicable law; fails to comply with any Law or Governmental
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Approval; or fails to comply with the instructions of the Department consistent with the
Contract Documents.

10. The Progressive Design-Builder fails to discharge or obtain a stay within 10 Days of any
final judgment or order for the payment of money against it in excess of $100,000 in the
aggregate arising out of the prosecution of the Work (provided that, for purposes hereof,
posting of a bond in the amount of 125 percent of such judgment or order shall be deemed
an effective stay).

11. The Progressive Design-Builder becomes insolvent, generally does not pay. its debts as
they become due, admits in writing its inability to pay its debts, or makes an assignment
for the benefit of creditors.

12. Insolvency, receivership, reorganization, or bankruptcy proceedings have been
commenced by or against the Progressive Design-Builder and not dismissed within 60
Days.

13. Any representation or warranty made by the Progressive Design-Builder in the Contract
Documents or in any certificate, schedule, instrument, or’other document delivered
pursuant to the Contract Documents shall have been false ‘or materially misleading when
made.

14. The Progressive Design-Builder is-a party to fraud.

15. The Progressive Design-Builder fails to-pay Liquidated Damages, erosion control
disincentive assessments, or both, due and owing.to the Department.

251.2 Rightto Cure

The Department agrees to provide the Progressive Design-Builder and Surety 10 Days’ notice
and opportunity to cure any breach before declaring any breach an event of Default, provided that
no such notice and opportunity to cure is required for any breach which by its nature cannot be
cured or for any breach that poses an immediate and imminent danger to public health or safety.
If a breach is curable, but by its nature cannot be cured within 10 Days, as reasonably determined
by the Department, the Department agrees not to declare an event of Default provided that the
Progressive Design-Builder commences-such cure within such 10-Day period and thereafter
diligently prosecutes such cure to completion; provided, however, that in no event will