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APPENDIX E:  Biological Resources 
  



 
United States Department of the Interior 

 
FISH AND WILDLIFE SERVICE 

Mountain-Prairie Region 
Kansas Ecological Services Field Office 

2609 Anderson Avenue 
Manhattan, Kansas 66502 

IN REPLY REFER TO: 
FWS/R6/  

September 7, 2022 
 

Chris Eichman 
Kansas Department of Transportation 
 
RE: KDOT KA-6535-01, Sedgwick/Butler Counties            FWS Tracking # 2022-0082662

  
Dear Mr. Eichman: 
 
This is in response to your email requesting comment on a determination of effect on the northern 
long-eared bat (Myotis septentrionalis), Topeka shiner Notropis topeka), and peppered chub 
(Macrhybopsis tetranema) from the construction of Kansas Department of Transportation’s Project 
No. KA-6535-01.  This project is a “design build” that will increase the current capacity of US-54 
(East Kellogg Avenue). The final plans and construction details will be developed by the approved 
contractor.  The project is located on US-54 starting west of the I-35/127th Street East interchange, 
extending east to 0.5 miles east of South Prairie Creek Road, in Sedgwick and Butler Counties, 
Kansas.     
 
Pursuant to Section 7(a) (2) of the ESA, the Kansas Department of Transportation (KDOT) 
(authorized by the Federal Highways Administration) has determined the proposed project may 
affect, but is not likely to adversely affect, the federally listed threatened northern long-eared 
bat.  Given the project description, and lack of hibernacula/maternity roost location data in the 
project area, we concur with this determination.  In addition, KDOT has determined the proposed 
project will have no effect on the Topeka shiner or peppered chub, we agree with this 
determination.   
 
On July 5, 2022, the U.S. District Court of the Northern District Court of California (the Court) 
vacated the 2019 regulations implementing section 7 of the Endangered Species Act (ESA). As a 
result of the Court’s vacatur order, the 2019 regulations are no longer in effect, and the Service has 
relied upon the pre-2019 regulations in issuing our written concurrence on the action agency’s 
“may affect, not-likely-to-adversely-affect” determination. However, because of the possibility the 
Court’s vacatur could be stayed pending appeal or, ultimately, overturned on appeal, we 
considered whether our substantive analyses and conclusions would have been different if the 
2019 regulations were applied in this informal consultation. Our analysis included the prior 
definitions of "effects of the action.” We considered all the consequences of the action that would 
not have occurred, but for the action, and are reasonably certain to occur when determining the 
“effects of the action.” We then considered whether any “effects of the action” that overlap with 
applicable ranges of listed species would be wholly beneficial, insignificant, or discountable to the 
species.  As a result, we determined the analysis and conclusions would have been the same, 
irrespective of which regulations applied. 
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No further coordination with the Service is required pursuant to the Endangered Species Act of 
1973 (ESA) (87 Stat. 884, as amended; 16 U.S.C. 1531 et seq.) for this project.  Should project 
plans change, or if additional information on listed or proposed species or critical habitat becomes 
available, this determination may be reconsidered.  Until the ongoing project is complete, we 
recommend that you contact this office every 90 days from the date of this letter to ensure that 
listed species presence/absence information for the proposed project is current. 
 
Thank you for this opportunity to comment this proposed project. If we can be of any further 
assistance, please contact Ms. Michele McNulty, of this office, at michele_mcnulty@fws.gov. 
 
 
       Sincerely, 
 
 
            Jason Luginbill 
       Field Supervisor 
 
cc: KDWP, Pratt, KS (Ecological Services) 
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TOPIC: US 54/East Kellogg Expansion – Protected Species Technical Memo 

AUTHOR: Bailey Timm 

DATE: 30-JUNE-2022 

 

1.0 INTRODUCTION 

This review as conducted to determine the potential for the proposed Project to impact federally listed species 

under the jurisdiction of the U.S. Fish and Wildlife Service (USFWS) and protected by the Endangered Species 

Act (ESA), Migratory Bird Treaty Act of 1918 (MBTA), and Bald and Golden Eagle Protection Act (BGEPA); and 

state-listed species under the jurisdiction of the Kansas Department of Wildlife and Parks (KDWP) and 

protected by the Kansas Nongame and Endangered Species Conservation Act. The habitat assessment was 

conducted to determine the potential presence of protected species habitat within the NEPA Clearance 

Boundary and a 100-foot-wide construction buffer (Survey Area). The Survey Area included in this report and 

displayed on the accompanying figures encompasses approximately 706.3 acres. 

2.0 Methods 

Viable background information for the Survey Area was reviewed prior to conducting a site visit. Using NWI 

maps, Natural Resources Conservation Service (NRCS) data, and historical imagery, the environmental 

scientists determined areas of hydrological and biological significance prior to the habitat assessment field 

survey. The USFWS Information, Planning, and Conservation System (IPaC) was accessed to identify federally 

protected species that may occur within the Survey Area that are protected under ESA 

(https://ecos.fws.gov/ipac/). The KDWP website was consulted to determine any state-listed species with 

known critical habitat in Butler & Sedgewick Counties (https://ksoutdoors.com/Services/Threatened-and-

Endangered-Wildlife/List-of-all-Kansas-Counties). Copies of the USFWS and KDWP lists are provided in 

Appendix B.  

Available data sources were used to determine areas of hydrological and biological significance prior to 

completing the habitat assessment field survey. During the field survey date was collected regarding nest sites 

of migratory birds, raptors, and colonial nesting waterbirds protected under the MBTA; and stick nests that 

could be used by the bald eagle (Haliaeetus leucocephalus), protected by the BGEPA, with reported sightings in 

the project area. 

3.0 Existing Data Review 

Based on the available information from the USFWS and KDWP, 13 species are known or likely to occur within 

Butler and Sedgwick Counties. A total of 6 species have state-designated critical habitat in either Sedgewick or 

Butler Counties. Of these, 5 are aquatic species that occur in specific rivers, such as the Arkansas River and 

Ninnescah River, or are known from specific drainages, such as South Fork Cottonwood River and Mercer 

Creek. None of these streams and drainages are crossed by Project. 
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Federal and State Listed Species Butler & Sedgwick County, KS 

Common Name 
Status 

Critical Habitat 
USFWS KDWPT 

Mammals 

Eastern spotted skunk - Threatened 

Yes - Spotted Skunks seem to prefer forest 
edges and upland prairie grasslands, especially 
where rock outcrops and shrub clumps are 
present. Woody fencerows, odd areas, and 
abandoned farm buildings are also important 
habitat for Spotted Skunks. All suitable habitats 
within the Cowskin Creek and Big Slough 
drainage basins located in Sedgwick and 
Sumner counties. 

Northern long-eared bat 
(NLEB) 

Threatened - No 

Birds 

Interior least tern Endangered* Endangered No 

Piping plover Threatened* Threatened No 

Snowy plover - Threatened No 

Whooping crane Endangered Endangered No 

Fishes 

Arkansas River shiner* Threatened Endangered 

The main stem South Fork Ninnescah River and 
main stem Ninnescah from the Pratt County 
Lake in Sec. 7, T28S, R12W, Pratt County to the 
Ninnescah-Arkansas confluence in Sec. 25, 
T31S, R2E, Sumner County. Sedgwick and 
Sumner Counties – The main stem Arkansas 
River from the U.S. Highway 281 crossing Sec. 
33, T19S, R13W, Barton County to the Kansas-
Oklahoma border in Sec. 18, T35S, R5E, Cowley 
County. 

Peppered chub Endangered Endangered 

the main stem Ninnescah River from its origin in 
Sec. 36, T28S, R4W, Sedgwick County to its 
confluence with the Arkansas River in Sec. 25, 
T31S, R2E, Sumner County. 

Plains minnow - Threatened 
The Arkansas River. Sedgwick and Sumner 
Counties – The Ninnescah River downstream of 
the North and South Fork confluence. 
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Federal and State Listed Species Butler & Sedgwick County, KS 

Silver chub - Endangered 

Arkansas River from the point it enters Sedgwick 
County (Sec. 6-T25S-R3W) to the Oklahoma 
border (Sec. 18-T35S-R05E). 

South Fork Ninnescah River from point it enters 
Kingman County (Sec. 30-T27SR10W) to the 
confluence with the North Fork Ninnescah River 
in Sedgwick County (Sec. 36-T28S-R4W) 

Ninnescah River from the confluence of the 
South Fork Ninnescah and North Fork 
Ninnescah rivers in Sedgwick County (Sec. 36-
T28S-R4W) to its confluence with the Arkansas 
River in Sumner County (Sec 25-T31S-R2E) 

Topeka shiner Endangered Threatened 

South Fork Cottonwood River and its tributaries 
in Butler County from the Butler/Chase County 
line (Sec. 4, T23S, R8E) upstream to its 
headwaters (Sec. 21, T23S, R8E). 

 Mercer Creek and its tributaries in Chase 
County from where it enters the South Fork 
Cottonwood River (Sec. 8, T22S, R8E) upstream 
to the Chase/Butler County line (Sec. 31, T22S, 
R8E).  

Invertebrates 

American burying beetle Threatened- Endangered No 

Sharp hornsnail - Threatened No 

Note: *species not federally listed in IPaC for Sedgwick County, KS, but federally listed by KDWPT. 

4.0 Habitat Assessment Field Survey Results 

The project occurs in a developed area along US 54/East Kellogg includes residential neighborhoods, retail 

businesses, and public transportation corridors. The habitat assessment field survey focused on potential 

northern long-eared bat, (NLEB, Myotis septentrionalis) roosting habitat and avian nesting sites in forested 

riparian areas and areas with sufficient water resources and food sources to support wildlife species. Due to 

limited landowner access, some areas were only scanned from public roadways where line of sight was poor to 

moderate. 

Northern Long-eared Bat Habitat 

Habitat suitable for the NLEB consists of interior forested areas that have adequate canopy closure for both 

foraging and roosting habitat (Lausen 2009). NLEBs are typically found roosting singly or in colonies 

underneath bark, in cavities or in crevices of both live trees and snags, or dead trees (USFWS 2014). One tree 

species that can provide consistent shelter during spring/summer roosting is the shagbark hickory (Carya 
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ovata). C. ovata and other trees with loose or “plate-like” bark are preferred summer roosts, for northern long-

eared bats (NRCS Pennsylvania 2022).  

The USFWS IPaC data did not identify any known NLEB critical habitat, caves, or potential roost trees within the 

area. No shagbark hickory groves nor any standing trees that would provide adequate roosting shelter for 

NLEB. One potential roost tree (RT-01) was identified on the south side of four-mile creek (Table 1). This tree 

possessed hollows and some sloughing bark that could accommodate NLEB roosting. However, the lack of 

other suitable trees in the area may diminish the significance of this finding. While the forest resources present 

are concentrated around water bodies, these areas are limited by regular anthropogenic disturbance in the 

form of urban development and agriculture. Additionally, regional weather conditions may have impacted the 

discovery of other potential roost trees. On April 30, 2022, a tornado event (F-5) occurred in the 

Wichita/Andover area and many fallen or dead hanging trees were displaced. While surveying, high-water 

marks were noted on the trunks of trees along four-mile creek and the adjacent tributaries, indicating recent 

flooding. While this weather event may not have significantly altered any existing NLEB habitat, the potential 

roost tree findings may have been limited by this fact.  

Table 1:  US 54/East Kellogg Survey Area Potential Roost Tree Data Points  

Potential Roost Tree Coordinates Map Page 
Photograph 
(Appendix C) 

RT-01 97.158754°W 

37.681479°N  

Figure A-3 
Page 7 of 24 

5 

Eastern Spotted Skunk 

The KDWP data indicated that the eastern spotted skunk (Spilogale putorius) is a state-listed species with 

sate-designated critical habitat in Sedgewick County. According to KDWP, suitable habitat for the eastern 

spotted skunk includes riparian corridors where woody shrubs and woodland edges are present and upland 

prairie grasslands, especially where rock outcrops and shrub clumps are present. However, state-designated 

critical habitat for the eastern spotted skunk in Sedgewick County includes all suitable habitat located within 

the Cowskin Creek and Big Slough’s drainage basins (KS Parks, 2022). Neither of these drainage basins are 

crossed by the Project or possess a direct hydrologic connection to Four-mile Creek or Republican Creek that 

occur in the Survey Area.  

Avian Species Habitat 

Two active red-tailed hawk (RTHA, Buto jamaicensis) nests were identified during the survey (Table 2). At least 

one adult RTHA was observed in the vicinity of each nest and/or displayed territorial behavior in the form of 

alarm calling and circling during observation (N-01 & N-02). N-01 was identified along a tree line adjacent to 

ephemeral stream S-D-2. N-02 was spotted along a windbreak south of stream S-D-4, bordering an agricultural 

field. One additional RTHA nest, N-03, was identified on the south side of the transmission line right-of-way that 

runs east-west within the proposed US 54/E. Kellogg Corridor. The nest was identified from a distance using 

binoculars and one adult RTHA was observed flying in the vicinity. Due to the position of the nest, no additional 
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RTHA’s were observed on the nest during observations and nest activity status was not determined. The foliage 

of the tree made it difficult to scan trees for stick nests and the results of the survey may not wholly represent 

the concentration of raptors or colonial nesting waterbirds in the Survey Area. Some residential areas 

surrounding private ponds were not able to be thoroughly examined for avian nesting habitat or species due to 

limited visibility from public roadways. Therefore, the wooded areas around these private or community owned 

water bodies may contain additional potential avian nesting sites that were not accessible during the habitat 

assessment field survey. 

Table 2:  US 54/East Kellogg Survey Area Stick Nest Data Points  

Nest Number Coordinates Species Activity Status 
Map Page 

(Appendix A) 
Photograph 
(Appendix C) 

N-01 97.1753607°W 

37.6825244°N 

Red-tailed hawk Active Figure A-3 

Page 5 of 24  

1 and 2 

N-02 97.1802748°W 

37.6809986°N 

Red-tailed hawk Active Figure A-3 

Page 4 of 24 

3 and 4 

N-03 97.1781149°W 

37.6808537°N 

Red-tailed hawk Unknown Figure A-3 

Page 4 of 24 

None 

No other RTHA stick nest, bald eagle stick nest, migratory bird nest, or colonial nesting waterbird sites were 

identified during the habitat assessment field survey.  Based on the lack of observations made in the 

residential communities and high level of anthropogenic activity in the area, the presence of additional avian 

nesting sites is unlikely. However, additional observation may be necessary to confirm no active stick nests are 

present in areas where landowner access was not available, or observations were obscured by foliage. 

5.0 Conclusions 

Based on habitat assessment field survey results, the portion of US 54/East Kellogg that occurs within the 

Survey Area possess minimal habitat that is suitable for the NLEB. The waterways regularly experience 

flooding, and the adjacent woodland cover contains a moderately diverse deciduous community. Within these 

limited woodland habitats there were few trees that contained snags, cracks, crevices, and hollows to offer 

roosting habitat for the NLEB. It is possible that the surrounding residential areas contained in the Survey Area 

could support some suitable roost trees; however, the confined forested space in tandem with the suburban 

development and human disturbances would decrease the overall suitability of the habitat. Additionally, the 

suburban area within the Survey Area provides suitable habitat for other more prevalent and opportunistic 

species (e.g., fox, coyote, raccoon, opossum, and feral dogs and cats) that are more tolerant of human activity. 

These generalist species that are tolerant of human activity likely outcompete other terrestrial species that rely 
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on specific resources in habitats with minimal human activity (e.g., eastern spotted skunk and American 

burying beetle).  

The water resources present within the Survey Area do not indicate long-term suitability for colonial nesting 

waterbirds. Most colonial nesting waterbirds are confined to only a few small areas while breeding, and thus 

whole populations are vulnerable to single disturbances (USDOI 1976). With the likelihood of frequent human 

disturbance and the habitual nature of seasonal breeding habits for colonial waterbirds, it is unlikely that this 

suburban area with limited natural resources would be selected for seasonal or long-term nesting.  

None of the state-designated critical habitat identified on the KDWP lists for the Arkansas river shiner (Notropis 

girardi), peppered chub (Macrhybopsis tetranema), plains minnow (Hybognathus placitus), silver chub 

(Macrhybopsis storeriana), and Topeka shiner (Notropis topeka), would be impacted by the Project. The 

streams and waterbodies within the Survey Area do not have a direct connection with streams that have been 

designated by the State of Kansas as critical habitat. Appropriate Best Management Practices (BMPs) would 

be implemented during construction to prevent impacts to downstream habitats by stormwater runoff from the 

Project during construction. 

The results of the habitat assessment field survey indicate that the Project is likely to have no effect on 

protected species due to the lack of suitable habitat and proximity to residential neighborhoods, retail 

businesses, and public transportation corridors. If any additional information is needed regarding the habitat 

assessment field survey for this Project, please contact Bailey Timm at btimm@burnsmcd.com 

Sincerely, 

 
 
Bailey Timm 
Environmental Scientist 
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Attachments: 
Appendix A -................................................................................................................................................... Figures 
Appendix B - ....................................................................................... USFWS and KDWP Protected Species Lists 
Appendix C - ......................................................................................................................................... Photographs 
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Appendix A -Figures 
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Appendix B -USFWS and KDWP Protected Species Lists 
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Appendix C -Photographs 



 

      

Photo 1: Facing west, view of the eastern cottonwood (P. deltoides) where nest 

(N) N-01 was identified.  

 

Photo 2: Facing northwest, view of red-tailed hawk (Buteo jamaicensis) nest 

N-01.  
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 Photograph 3: View of tree line where red-tailed hawk nest N-02 was 

identified. One juvenile RTHA was seen on nest throughout observation. 

                

 Photograph 4: Red-tailed hawk nest N-02 positioned along windbreak 

bordering agricultural field south of stream S-D-4. 
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Photograph 5: View of potential roost tree PRT-01. The tree is hollow and 

possess some cracks and crevices that could provide roosting habitat for the 

NLEB.  

 

 Photograph 6: View of agricultural field north of the US 54/E. Kellogg 

Corridor along S-D-4.  
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Photograph 7: View of upland SP-D-7 adjacent to PEM/PSS W-D-9, facing 

northeast. In the background of the photograph, housing developments can be 

seen near identified hydrologic resources. 

Photograph 8: View of SP-D-14 in PSS W-D-11, facing north. Behind W-D-11 

is the local YMCA in Andover, Kansas, where construction is underway 

following a recent tornado on April 30, 2022.  
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Photograph 9: View of PUB W-D-2, facing north. The water resources 

identified in the Project Survey Area have limited hydrological connections 

with larger streams in the area, minimizing potential risk of impacting listed 

aquatic species documented in neighboring watersheds. 

 

Photograph 10: View of PUB W-D-4, facing north. W-D-4 was one of the 

residential ponds with limited public access that included large deciduous trees 

capable of supporting raptor nests. 
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Photograph 11: View of intermittent S-D-14, facing north. 

 

Photograph 12: View of intermittent S-D-13, facing north. S-D-13 is positioned 

in the middle of a large development project north of the US 54/E. Kellogg 

Corridor. 
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